Trademark Trial and Appeal Board Electronic Filing System. http://estta.uspto.gov
ESTTA Tracking number: ESTTA712822

Filing date: 12/04/2015

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

Proceeding 91200832

Party Defendant
Honda Giken Kogyo Kabushiki Kaisha (Honda Motor Co., Ltd.)

Correspondence SARAH R FRAZIER

Address WILMER CUTLER PICKERING HALE AND DORR LLP

60 STATE ST

BOSTON, MA 02109

UNITED STATES

michael.bevilacqua@wilmerhale.com, john.regan@wilmerhale.com,
shira.hoffman@wilmerhale.com, sarah.frazier@wilmerhale.com, si-
lena.paik@wilmerhale.com,

Submission Testimony For Defendant

Filer's Name Shira Hoffman

Filer's e-mail shira.hoffman@wilmerhale.com, silena.paik@wilmerhale.com,
joanne.mclaughlin@wilmerhale.com

Signature /Shira Hoffman/

Date 12/04/2015

Attachments 2015-08-06 MIERITZ With Errata and signed cert_Redacted.pdf(4167715 bytes

)

EX 0017 Applicant James Mieritz Exhibit 082615.PDF(128081 bytes )
EX 0021 Applicant James Mieritz Exhibit 082615.PDF(128169 bytes )
EX 0023 Applicant James Mieritz Exhibit 082615.PDF(127922 bytes )
EX 0024 Applicant James Mieritz Exhibit 082615.PDF(128117 bytes )
EX 0041 Applicant James Mieritz Exhibit 082615.PDF(386664 bytes )
EX 0042 Applicant James Mieritz Exhibit 082615-1.pdf(5070097 bytes )
EX 0043 Applicant James Mieritz Exhibit 082615.PDF(127944 bytes )
EX 0044 Applicant James Mieritz Exhibit 082615.PDF(127794 bytes )
EX 0045 Applicant James Mieritz Exhibit 082615.PDF(127957 bytes )
EX 0046 Applicant James Mieritz Exhibit 082615.PDF(128252 bytes )
EX 0047 Applicant James Mieritz Exhibit 082615.PDF(127742 bytes )
EX 0048 Applicant James Mieritz Exhibit 082615.PDF(384680 bytes )
EX 0049 Applicant James Mieritz Exhibit 082615.PDF(255627 bytes )
EX 0050 Applicant James Mieritz Exhibit 082615.PDF(382371 bytes )
EX 0051 Applicant James Mieritz Exhibit 082615.PDF(130488 bytes )
EX 0052 Applicant James Mieritz Exhibit 082615.PDF(126676 bytes )
EX 0026 Opposer James Mieritz Exhibit 082615.PDF(1034791 bytes )
EX 0027 Opposer James Mieritz Exhibit 082615.PDF(776227 bytes )
EX 0028 Opposer James Mieritz Exhibit 082615.PDF(645473 bytes )



http://estta.uspto.gov

JAMES MIERITZ

[Page 1]

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

BRIGGS & STRATTON CORPORATION and
KOHLER CO.,
Opposers,
Opposition No. 91200832 (parent)
-vs- Opposition No. 91200146
Application Serial No. 78924545
HONDA GIKEN KOGYO KABUSHIKI
KAISHA,

Applicant.

DEPOSITION OF JAMES MIERITZ
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Wilmer, Cutler, Pickering, Hale and Dorr LLP
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Janet Sambataro, RMR, CRR, CLR
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PROCEEDTINGS
JAMES MIERITZ,
having been duly sworn, after presenting
identification in the form of a driver's license,
deposes and says as follows:
DIRECT EXAMINATION
BY MS. FRAZIER:

Q. Good morning. Please state your name.

A. Good morning. My name is James Thomas
Mieritz, M-I-E-R-I-T-Z.

Q. Where do you live?

A. I live at 4315 Collingtree Drive,
Rockledge, Florida 32955.

Q. What is your educational background?

A. I have a mechanical engineering degree,
bachelor of science, and I also have a master's
in business administration.

Q. Prior to receiving your bachelor's
degree, where did you work?

A. I worked at Briggs & Stratton.

Q. After receiving your bachelor's degree,

where did you work?

A. I worked at Briggs & Stratton
Corporation.
Q. In total, how long did you work for
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Briggs & Stratton?

A. In total, I've been affiliated with
them for over 40 years.

Q. During your more than 40 years at
Briggs & Stratton, what were some of the
positions that you held?

A. I held various positions, beginning
with draftsman, tool design, engine specification
writer, project design engineer, assistant chief
engineer, manager of large engines, manager of
Vanguard engines, and business manager of Asian
operations.

Q. Are you aware that Briggs & Stratton is
one of the parties opposing Honda's registration
in this case?

A. Yes, I am.

Q. Do you have any current relationship

with Briggs & Stratton?

A. No. They just pay my pension.

Q. Are you a member of any professional
organizations?

A. I'm a retired member of the Society of

Automotive Engineers.
Q. What is the Society of Automotive

Engineers?
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A. The Society of Automotive Engineers is
a group of individuals in a technical
engine-related field. By that, I mean
automotive, large engines, racing engines, small
engines, anything related to engine and
technology of engines.

Q. How long were you a member of the
Society of Automotive Engineers?

A. I was a member for approximately 35
years.

Q. Did you hold any positions within the
Society of Automotive Engineers?

A. Yes. For 15 years, I was the chairman
of the small engine committee.

(Resume of James T. Mieritz
marked Applicant's Exhibit 41.)

BY MS. FRAZIER:

Q. Mr. Mieritz, the court reporter just
handed you what's been marked as Applicant's
Exhibit 41.

Can you identify that document, please?

A. Yes. This is a resume of my work
experience.

Q. Is this resume complete, as of today?

A. Yes, it is.
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Q. Were you hired by Honda in connection
with this case?

A. Yes, I was.

Q. Are you being compensated by Honda for
your work on the case?

A. Yes, I am.

Q. At what rate?

A. $170 per hour for general reports,
history; and $200 per hour for testimony in
depositions, plus expenses.

Q. Is your compensation in any way
dependent on the outcome of this case?

A. No, it isn't.

Q. You told us earlier about the positions

you held during your four decades at Briggs.
In any of those positions, did you gain

experience designing engine components?

A. Yes, I did.
Q. Could you describe that experience,
please®?

A. Virtually all the time, in my early
years, I worked on various engine components,
making change orders, drafting. Then when I was
hired as an engineer, I was a project design

engineer for the first seven years.
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JAMES MIERITZ

[Page 8]
1 In those seven years, I was involved in the
2 design of virtually every component within the
3 engine, and that includes crankshaft, cam gear,
4 valve train, piston, connecting rods, rings,
5 cylinder, cylinder head, crank case cover,
6 muffler, fuel tank, air cleaner, elbows, plastic
7 components, rubber components, gaskets,
8 accessories added on the engine, rotating
9 screens, rewind starters, and hardware.
10 Q. Did you have any experience at Briggs
11 designing the external components of engines?
12 A. Yes, I did.
13 Q. Could you describe that experience,
14 please.
15 A. I've designed fuel tanks. 1I've
16 designed air cleaners, air cleaner bases, fan
17 housings, rewinds, mufflers, accessory add-ons,
18 high oil fill dip sticks, things of that nature.
19 Q. In any of your positions at Briggs, did
20 you gain experience designing complete engines?
21 A. Yes, I did.
22 Q. Could you describe that experience,
23 please?
24 A. In the mid '70s, Briggs & Stratton,
25 which at that time was a manufacturer of
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single-cylinder engines, decided to enter into
the two-cylinder field.

We decided to come up with an opposed twin
engine design. I was given that project to
completely design the engine, develop the engine,
test the engine, and bring it into production.

Q. Other than the opposed twin engine you
just described, did you have any other experience
designing complete engines while at Briggs?

A. Yes. There were two or three partial
redesigns. There was a l0-horsepower redesign, a
4-horsepower redesign, maybe even an 8-horsepower
redesign.

Then in the mid '80s, Briggs & Stratton
wanted to enter the premium field of engines, and
we looked at a 9-horsepower single-cylinder
overhead valve line of engines, horizontal shaft.

Q. While at Briggs & Stratton, did you
become familiar with the costs associated with

manufacturing engines?

A. Yes, I did.

Q. Could you describe that familiarity?

A. In all aspects of Briggs & Stratton
engineering work, cost is upfront. Specifically,

we'll talk about the opposed twin. As I designed
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and as we had components detailed on drawings,
those drawings would be submitted to our cost
estimator, who at that time would determine the
appropriate manufacturing cost or the purchase
cost. We would do this for all the components
within the engine.

We developed a bill of materials of all the
engine component parts cost that gave us an
engine cost, and that way we could see if we met
the target specifications.

Q. Did you become familiar with any

competitor engines while you were at Briggs?

A. Yes.
Q. Which competitors?
A. We looked at Tecumseh, Kohler, Onan,

Wisconsin, Kawasaki, Honda, Robin engines,
various Chinese competitors also.

Q. You mentioned Honda. Were you familiar
with the Honda GX engine?

A. Yes, I am.

Q. Did any of the engines you personally
designed compete with the Honda GX engine?

A. Yes. Yes, they did. The 9-horsepower
single-cylinder, overhead valve engine design of

Briggs & Stratton was in direct competition with
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the Honda GX engine.
Q. Mr. Mieritz, I'm handing you what's
already been marked as Applicant's Exhibit 6.

MR. NOWAKOWSKI: I have so many copies.

Thank you.
Q. Do you recognize this document?
A, Yes, I do.
0. Could you tell us what it is, please.
A. This is a notice of publication of the

proposed mark that Honda has applied for, for a :J1L«‘
shown
trademark for the engine, show on the last page.

Q. What were you asked to do in connection
with this case?

A. I was asked to do two things; to
testify on how small engines are designed, and to
testify whether the overall appearance of the
Honda GX engine and the mark and the features
within the mark are functional or nonfunctional.

Q: Looking at the line drawing on the last
page of the application, what englne is depicted
in that line drawing?

A It's a Honda GX engine, horizontal
shaft, overhead valve, slant cylinder.

Q. What types of applications is the GX

engine used for?

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com
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1 A. This engine is used on compressors,
2 waelders, generators, pumps, miscellaneocus
3 agricultural equipment.
4 Q. You said you were asked to testify
5 regarding the process of small engine design.
6 Could vou briefly describe how the process of
7 designing a small engine begins.
8 A. Sure. Briefly, after marketing and
9 sales have done their study and they come up with
10 a specification on the horsepower, I would
11 determine a bore and stroke and cubic inch
12 displacement that's required for that.
13 I would come up with a cubic inch
14 displacement requirement for that horsepower
15 range. That cubic inch displacement is
16 calculated by the bére and stroke of the engine.
17 The bore and stroke can vary depending on the
18 size that you are loocking for.
19 Once your bore and stroke is determined, I
20 would start from the inside out. So I'd have a
21 center line, where I'd have the crankshaft,

and and
22 connecting rod, end piston, end bore, and

o b W
23 generate a complete rotation of the connecting
24 rod. -
25 I would add in the gear centers, which is
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the cam gear and the valve train. I would work
my way upward using the valvé train rocker arms,
add any internal components, such as the oil
system, governing system. Once I've had those
components, I can generate the outside perimeter
of the crank case cover.

Then I can start adding in cylinder fins,
any other detail that's necessary on the outside
of the cylinder, attach the cylinder head, attach
the crank case cover, and at that point I have
a —-- what we call a short block, a power plant.

0. Once you have the short block or power
plant, what comes next in the design process?

A, After the short block is completed, you
can add the external parts, which are flywheel,

: rewind AT i~
fan, fan housing, or blower housing, realign
starter, fuel tank, muffler, air cleaner, air
cleaner base, controls, dipstick, accessories
that are added on to the engine.

a5 In your experience, who is involved in
designing the external components, such as the
fan cover, fuel tank, air cleaner cover?

MR. NOWAKOWSKI: Objection.

A. _Okay.

Cl. In your experience, who 1is involved in
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designing the external components that you just
described?

A. Originally, the designs are first
started by the design engineer. Then typically
we would have an industrial designer come in and
style the outside components for us.

Q. What was the practice at Briggs in
terms of interaction between the industrial
designers and the engineers?

A. We would bring in the industrial
designer and discuss with management what we were
trying to achieve in a look. They would then
take a mockup back or drawings back, come back to
us with three or four different renderings of
appearances, and we would continue the discussion
as to whether it was good or bad and sort out
what we wanted, investigate what parts might not
be feasible to make in that particular design,
and make changes.

Q. In your experience, was it common for
the industrial designers and engineers to
interact regularly when designing external
components?

MR. NOWAKOWSKI: Objection.

Foundation.
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BY MS. FRAZIER:

Q. Mr. Mieritz, did you have experience at
Briggs interacting with industrial designers?

A. Yes, I did.

Q. And in your experience at Briggs, was
it common for you to interact with those
industrial designers regularly when designing
external components?

A. We worked with them typically when it
was a new engine design and it was requested that
we come up with a look that Briggs & Stratton
wanted.

Q. In your experience, what was the
ultimate goal when working with the industrial
designers?

MR. NOWAKOWSKI: Objection.

A. Ultimate goal was to provide a family
look. For instance, Vanguard engines were a
family of engines from 5 through 20 horsepower.

Q. What did the term "family look" mean
when you were at Briggs & Stratton?

A. When I was at Briggs & Stratton, we --
Briggs & Stratton had three different types of
engines; premium, which was a Vanguard, a

midrange, which at that time was Intek, and then
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a basic engine.

The engines were differentiated by number of
hours running on endurance tests. Each
individual group wanted their own look, a family
look. So the Vanguard family was differentiated
from the Intek family. And that was
differentiated from the basic family.

Q. Mr. Mieritz, you testified you were
asked to provide an opinion regarding whether or
not the mark in Honda's application is
functional. What definition of "functional" did
you apply when forming your opinion?

A. A part is functional when it
contributes to either the use or purpose of the
part or product. And it can affect the cost and
quality.

Q. Did you submit a declaration in support
of Honda's trademark application?

A. Yes, I did.

(Declaration of James Mieritz
marked Applicant's Exhibit 42.)
BY MS. FRAZIER:

Q. Mr. Mieritz, the court reporter has

just handed you what's been marked as Applicant's

Exhibit 42.
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A. Yes.
Q. Do you recognize that document?
A. Yes, I do.
Q. Could you tell us what it is, please?
A This is a report I prepared in 2009,

declaration for Honda's application for the
trademark.

Q. If you would turn, please, to
Paragraph 12 of the report.

(Witness complies.)

A. Okay.

Q. Do you see where it states, "I have
been informed that a trademark that is a
three-dimensional configuration of a product is
functional if the configuration is essential to
the use or purpose of the product or if the
feature affects the product cost or quality.

"I have been informed that" to meet the
legal test -- excuse me, "to meet the test of
legal functionality, the product must be in a
particular shape because it works better in that
shape or costs less in that shape."

Do you see where it says that?

A. Yes, I do.

Q. Is that the definition of
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"functionality" that you've applied?
A. Yes, it is.
Q. And if you'd turn, please, to Exhibit A
to this declaration.
(Witness complies.)
Q. Is the line drawing shown at Exhibit A

the mark you were opining about in this

declaration?
A. Yes, it is.
Q. Is the mark shown at Exhibit A a

two-dimensional mark or a three-dimensional mark?
A. Exhibit A is a --
MR. HERRING: Objection.
MS. FRAZIER: Counsel, what is the
basis for the objection?
MR. HERRING: Lacks foundation.
Hearsay. Outside the scope of his expert report.
Q. Mr. Mieritz, is the mark shown in
Exhibit A the same mark that you're testifying
about here today?
A. Yes, it is.
Q. Is this a two-dimensional or a
three-dimensional mark?
MR. HERRING: Same objections.

MS. FRAZIER: You can answer.
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A. This is a two-dimensional.

Q. Does your definition of "functional"
differ if the mark is two-dimensional versus
three-dimensional?

A. No, it doesn't.

Q. Using the definition you just provided,
did you form an opinion as to whether Honda's
mark is functional?

A. Yes, I did.

Q. What is that opinion?

A. That it's not functional.

Q. Turning back to Applicant's Exhibit 6,

specifically the line drawing on the last page of
that application, looking at Applicant's
Exhibit 6, could you identify which component is
the fuel tank?

A. Yes. The fuel tank is in the upper,
right-hand portion of the engine.

Q. In forming your opinions in this case,
did you consider the appearance of the fuel tank
shown in Honda's application?

A. Yes, I did.

Q. What is the role of the fuel tank?

A. The fuel tank holds fuel.

Q. Could you describe the appearance of
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the fuel tank on the GX engine shown in Honda's
application?

A. Yes. The appearance of this fuel tank
is somewhat rectangular looking straight on, the

OIS o

top and bettom are horizontal lines. The sides
of the tank are angular, sloping upward or
sloping downward.

The tank has a horizontal seam approximately
in the middle of the fuel tank. The top edges
are beveled softly to provide a look to it, and
there's a fuel cap located on top.

[ g8 In your opinion, is the appearance of
the fuel tank on the GX engine in Honda's
application functional?

A, No. The appearance is not functional.

Q. What, if ény, impact does the
appearance of the fuel tank on the GX engine have
on the performance of that engine?

A. It has no effect on performance.

0 What, if any, impact of the
appearance —-- does the appearance of the fuel
tank shown in Honda's application have on the
quality of the GX engine?

A. _The appearance of the fuel tank has no

effect on the quality.
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Q. What, if any, impact does the
appearance of the fuel tank in Honda's
application have on the cost to manufacture the
GX engine®?

A. The appearance has no effect on the
cost.

Q. What, if any, impact does the
appearance of the fuel tank in Honda's
application have on the competitiveness of the GX
engine?

A. The appearance has no effect on
competitiveness either.

Q. Are there any limitations on where the
fuel tank can be located on the GX engine?

A. The GX engine uses a gravity flow
system. So the fuel tank outlet has to be above
the carburetor inlet.

Q. Does the fuel tank need to be located
on the right side of the engine to be above the
carburetor inlet?

A. No. The fuel tank can be located in
various positions and still perform adequately.

Q. Have you reviewed Professor Reisel's
testimony in this case?

A. Yes, I have.
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Q. Are you aware that Professor Reisel's
opinion is that the fuel tank needs to be located

on the right side of the engine for safety

reasons?

A. Yes, I've read that.

Q. Do you agree with that opinion?

A. No. The fuel tank can be located, as I
mention, in many locations. It can be extended

further to the right. You could extend it
further to the left.

Professor Reisel talks about the head gasket
leakage possibilities. 1I've seen and I've
designed fuel tanks that have been over the head
gasket. Some of the competition that I've seen
on this series of engines has fuel tanks mounted
over the head gasket area and perform equally as
well.

Q. Are you aware that it's Professor
Reisel's opinion that the fuel tank location is
dictated by the fact that the muffler and air
cleaner need to be located where they are on the

GX engine®?

A. Yes. I understand he says that.
Q. Do you agree with that opinion?
A. No, I don't.
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[Page 23]
€. Why not?

A. It depends on what comes first in the
design. Fuel tanks, as I mentioned, can be
mounted to the left. It could be mounted further
to the right. Fuel tanks can be mounted back
away from the fan housing, towards the back side
of the engine.

As long as they're above the carburetor
inlet, even to the left side of the engine,
there's various locations that can be used for
the fuel tank. And then the other components can
be mounted in accordance to that.

Q. Does the shape of the fuel tank shown
in Honda's application provide any benefits, in
terms of fuel capacity?

A. No. Actuélly, the shape that Honda has
chosen -- I think some of their original designs
had more capacity. For instance, on the lower,

‘ angled :ﬁ'M
right side, I think the fuel tank angle down
toward the blower housing and then toock a
little -- there's a little triangle added to it,
if yvou want to call it.

Also on the lower left side, you can see a
step that was introduced later on. So now you

have a horizontal, flat surface, which was done
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for styling. And I think also the left-hand side
clearance was also done for styling. So you
actually lost some capacity.

Q. Does the shape --

MR. NOWAKOWSKI: I'm going to object on
foundational grounds to his answer with regard to
whether something was done for styling or not by
Honda.

Q. Mr. Mieritz, did you review the
testimony of Honda's employee, Mr. Fujita, in
preparing your opinions in this case?

A. Yes, I did.

Q. Do you recall that Mr. Fujita testified

regarding Honda's styling choices on the GX

engine?
A. Yes, I did.
Q. Does the shape of the fuel tank in

Honda's application provide any benefits in terms
of compactness?

A. The shape is designed in a way to
appear compact within the engine. Yes.

Q. You mentioned a seam across the
approximate middle of the GX engine fuel tank.
Do you have an opinion as to whether that seam is

functional?
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A. Yes, I do.

Q. What is that opinion?

A. It's nonfunctional.

Q. Does the placement of that seam impact
the performance of the engine?

A. No. The placement has no effect on
performance.

Q. Does the placement of that seam impact
the cost to manufacture the engine?

A. No. The placement of the seam does not
affect the overall cost.

Q. You also mentioned beveling on the top
edge of the fuel tank.

A. Yes, I did.

Q. In your opinion, is the beveling on the
top edge of the fuel tank functional?

A. It's nonfunctional.

Q. Does the beveling on the top edge of
the fuel tank in Honda's application have any
impact on the cost or ease to manufacture the
fuel tank?

A. No, it doesn't. On stampings of this

nature which are deep drawn, you have to have
some type of draft in order to pull the part off

the tool, and then you cannot have sharp corners
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1 on the bottom edges of the parts, so you either
2 have a radius or a corner break or a chamfer or a
3 bevel.
4 Q. Are you aware of any alternatives to
5 the design of the fuel tank of the GX engine
6 shown in Applicant's Exhibit 6°?
7 A. Yes, I am.
8 MS. FRAZIER: Can we mark this one,
9 please.
10 (Photograph marked Applicant's
11 Exhibit 43.)
12 BY MS. FRAZIER:
13 Q. Mr. Mieritz, I'm handing you what have
14 been marked as Applicant's Exhibits 17, 21, 24
15 and 43. Mr. Mieritz, could you identify
16 Applicant's Exhibit 17, please.
17 A. Applicant's 17 is a picture of a Kohler
18 Command Pro 7, horizontal shaft, single-cylinder
19 overhead valve engine.
20 Q. Could you identify Exhibit --

21 Applicant's Exhibit 21, please.

22 A. Exhibit 21 is a Briggs & Stratton
23 9-horsepower Intek engine, horizontal shaft,
24 overhead valve slanted cylinder.

25 Q. Could you identify Applicant's
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Exhibit 24, please?

A, No. 24 is a Briggs & Stratton Vanguard
9-horsepower horizontal shaft overhead wvalve
slant cylinder engine.

Q. Are you familiar with the actual
engines shown in these photographs?

A, Yes, I am.

Q. Have you seen the actual engines in
these photographs in person?

A Yes, I have.

o8 Based on your familiarity %;fh the ::FVV\
actual engines, are Exhibits 17, 21, 22, and 45
true and accurate photographs of the engines you
jJust identified?

A, Yes, they are.

Q. In your opinion, which, if any, of
these engines, have fuel tanks with different
designs than the fuel tank in Honda's
application?

MR. NOWAKOWSKI: Objection. Go ahead.

A, Can I answer?

MS. FRAZIER: Yes.

A, In my opinion, all four are different

in appearance than the Honda engine.

Q. Beginning with the Applicant's
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Exhibit 17, how does the appearance of the fuel
tank on the Kohler Command Pro in Applicant's
Exhibit 17 compare with the appearance of the
fuel tank shown in Honda's application?

A. Looking straight on in Exhibit 17, the
fuel tank has somewhat of a square overall
appearance. The immediate effect that you see is
the diagonal seam that runs sloping from left to
right, downward. The left and right edges of the
tank have heavy angled surfaces to them. There
seems to be large radii on the four corners,
softening the overall look of the tank. The top
is horizontal. And it's -- it has a bevel that's
a very steep angled bevel.

On top of the tank is a fuel tank cap.
Compared to the Honda, the Honda has more of a
rectangular look, horizontal lines on the top, on
the bottom, horizontal seam. The top edge
beveling is softer. The angles on the left- and
right-hand side of the tank are not as steep as
what I see as on the Kohler engine.

Q. Looking at Applicant's Exhibit 21, how
does the appearance of the fuel tank in
Applicant's Exhibit 21 compare with the

appearance of the fuel tank shown in Honda's
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1 application?
2 A On Exhibit 21, on the Briggs & Stratton
3 Intek engine, the appearance of the fuel tank has
< more of a -- again, a tall, square appearance.
5 This tank is also plastic, whereas the Honda tank
Seam

6 is metal. This tank has a horizontal theme --
7 seam that is thicker than the seam that's on the
8 Honda metal tank. The edges of the fuel tank are
9 more straight on this tank. The top portion is
10 horizontal. The edges and top are connected by
11 seams like a radius. And also the four corners
12 are radiused.
13 In the front of the tank is a large overflow
14 area where the fuel tank cap is attached to, and
15 there seems to be some ribs on top of the tank
16 that channel off the fuel overflow.
17 Compared to the Honda engine, again, the
18 Honda engine is rectangular, horizontal lines,
19 bevels on the top, horizontal éeam. There's no
20 overflow that you can see from this view. Fuel
21 tanks -- fuel caps are on the top.
22 Q. Looking at Applicant's Exhibit 24, how
23 does the appearance of the fuel tank in
24 Applicant's Exhibit 24 compare with the
25 appearance of the fuel tank shown in Honda's
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application?

A. On this Vanguard 9-horsepower engine,
the fuel tank sits behind what you see as the
Vanguard 9-horsepower decal. That's actually the
air cleaner cover. Behind that is the element.
Behind that is the fuel tank. The fuel tank on
this particular engine is plastic. It has a seam
running -- horizontal seam running circumference,
between the two halves.

The fuel tank is large. It extends from the
right-hand side flush with the blower housing,
over to the left-hand side, and it actually goes
over the cylinder head. 1It's rectangular in
shape. And it has large chamfered edges,
compared to the Honda engine, again, which is
rectangular. It has horizontal lines, it has a
horizontal seam, horizontal top. The beveling is
softer on the Honda engine versus the Vanguard.
And it's different in size and location.

Q. If the Vanguard engine in Applicant's
Exhibit 24 is viewed from the same front
perspective as shown in Honda's trademark
application, is the fuel tank visible?

A. No, it isn't. You would actually see

the Vanguard decal, which is, like I said, the
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air cleaner cover. To the left of that is a
plastic component that attaches the clean intake
air to the carburetor. And the fuel tank is
located behind these parts.

Q. Turning to Applicant's Exhibit 43, how
does the appearance of the fuel tank on the
engine in Applicant's Exhibit 43 compare with the
appearance of the fuel tank shown in Honda's
trademark application?

A. The appearance of this tank is a
rectangular-shaped, low-profile, long-looking
tank, compared to Honda, which is more
rectangular, not as long. This tank is also
metal on the Kawasaki. The seam you can see is
actually -- right above the control panel, you
can see a couple of nuts attached to the seam.

So the seam is two-thirds of the way down the top
portion of the tank. The seam is a horizontal
seam, similar to the Honda, which is a horizontal
seam; but, again, the location is much lower than
on the Honda tank.

The overall appearance from the front of the
Kawasaki tank has vertical lines on the right and
left, intersecting a horizontal top plane, which

is then broken by a chamfered top. The fuel tank
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cap is located on top. The fuel tank extends
from the right side of the engine to the left
side of the engine, over the cylinder head.

Q. How do the fuel tanks in Applicant's
Exhibits 17, 21, 24 and 43 compare to the fuel
tank on the GX engine, in terms of performance?

MR. HERRING: Objection. Lacks
foundation.

Q. Mr. Mieritz, have you had actual
experience with the engines shown in Exhibits 17,
21, 24, and 437

A. Yes, I have.

Q. And based on your experience, how do
the fuel tanks in those exhibits compare to the
fuel tank on the GX engine, in terms of
performance?

MR. HERRING: Same objection.
Foundation.

A. They all perform equally with respect
to the fuel tank.

Q. And how do the fuel tanks in
Applicant's Exhibits 17, 21, 24 and 43 compare to
the fuel tank on the GX engine in terms of
quality?

MR. HERRING: Same objection. Also
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vague.

A. In terms of quality, I assume they all
perform the same as the Honda.

Q. And what does "quality" mean to you?

A. "Quality" means, to me, whether the
parts can withstand the life of the engine,
whether they crack, whether they fail before any
of the other engine components break.

Q. Mr. Mieritz, turning back to
Applicant's Exhibit 6 --

A. Yes.

Q. -- could you identify which component

is the fan cover?

A. Yes, I can.
Q. Could you describe that for us, please.
A. The fan cover is located on the front

of the engine. 1It's located beneath the fuel
tank, per se. The Honda fan cover -- let's start
at the 12:00 position -- has a radius running
from 12:00 to approximately 5 o'clock. At

5 o'clock, it intersects a horizontal plane, and
then approximately at 7 o'clock, it's slanted
upward towards the carburetor. It intersects a
vertical line, and that vertical line runs upward

to the top of the fan housing, which
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intersects -- which is intersected by a
horizontal line. At that intersection, there's a
large radius.

Q. In forming your opinions in this case,
did you consider the appearance you just

described of the fan cover?

A. Yes, I did.
Q. What is the purpose of the fan cover?
A. The fan cover has three purposes.

First, the rewind starter is attached to the fan
housing. Second purpose serves as a cover -- a
safety cover for the fan and rotating screen.
And the third purpose is to direct cooling air to
the engine.

Q. In your opinion, is the appearance of
the GX engine fan cover shown in Honda's
application functional?

A. No, it isn't.

Q. Does the shape of the fan cover that
you described have any effect on the performance

of the engine?

A. Actually, the shape in Honda's fan
cover -- and this is from what I read in
Mr. Fujita's deposition -- is actually

detrimental to the airflow. The right-hand upper
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corner, according to Mr. Fujita, was designed
with styling, stylists, to have that look, that
particular corner reduce the airflow, so Honda
had to go to a larger fan to compensate for that
loss.

Q. In your experience, would a corner like
the one you described on the Honda GX engine
typically cause interference like you just
described?

A. Interference isn't the right -- it
causes turbulence within the blower housing,
which can affect the air cooling.

Q. What, if any, impact does the
appearance of the GX engine fan cover have on the
quality of that engine?

A. The appearance of the fan cover has no
effect on quality.

Q. What, if any, impact does the
appearance of the GX engine fan cover have on the
cost to manufacture the engine?

A. The appearance has no effect on the
manufacturing cost.

Q. What, if any, impact does the
appearance of the fan cover on the GX engine have

on the competitiveness of the engine?
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A. The appearance of the fan cover has no
effect on the competitiveness.

Q. Does the angle on the lower left side
of the fan cover that you described help to
direct cool air to the cylinder head on the
engine?

A. Yes, it does.

Q. Does the slant need to be the angle it
is on the GX engine in order to achieve that
purpose?

A. No. The slant can be less, can be
more. It can take on different shapes and still
provide cooling.

Q. Are you aware of any alternatives to

the design of the fan cover shown in Applicant's

Exhibit 67?
A. Yes, I am.
Q. Mr. Mieritz, I'm handing you what's

been previously marked as Applicant's Exhibit 23.
Do you recognize Applicant's Exhibit 237

A. Yes. This is a Subaru engine.

Q. Are you familiar with the Subaru engine
shown in Applicant's Exhibit 23°?

A. Yes. 1I've seen it before.

Q. Based on your familiarity with it, is
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Applicant's Exhibit 23 a true and accurate
depiction of the Subaru engine it shows?

A. Yes, it is.

(Photograph Bates-stamped
AHGX0101287 marked Applicant's Exhibit 44.)

BY MS. FRAZIER:

Q. And the court reporter has just handed
you Applicant's Exhibit 44. Do you recognize

that exhibit?

A. Yes, I do.
Q. Tell us what it is, please.
A. That's a Kohler Command Pro 6

horizontal shaft, single cylinder, overhead valve
engine.
Q. Are you familiar with the Kohler

Command Pro 6 shown in Applicant's 44-?

A. Yes, I am.

Q. Have you seen that engine?

A. Yes, I have.

Q. And based on your familiarity with that

engine, is this photograph a true and accurate
depiction of that engine?

A. Yes, it is.

Q. Now, if you could look, please, at

Applicant's Exhibits 21, 23, 43, and 44.
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(Witness complies.)

A. Okay.

Q. Which, if any, of the engines in these
exhibits have a fan cover with a different
appearance than the fan cover on the GX engine in
Honda's application?

MR. HERRING: Objection.

A. Answer?

MS. FRAZIER: Yes.

A. They all have a different appearance
than the Honda GX engine.

Q. Beginning with Applicant's Exhibit 21,
how does the appearance of the fan cover on the
engine in Applicant's Exhibit 21 compare to the
appearance of the fan cover in Honda's
application?

A. Again, I'll start at the 12 o'clock
position, but actually back up towards the 11:00
position. That's where the radius starts, runs
clockwise, towards 5 o'clock, where that radius
intersects a horizontal plane, running until
about 7 o'clock. Then it tapers upwards, and on
this picture, it's behind the air cleaner, which
you can't see. There must be a vertical line

that runs upwards. And then you can see
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approximately beneath the red knob, there's a
sloped, angular surface of the housing that
slopes downward to meet the 11:00 radius with an
intersection at that point. And in my mind, this
is a -- what I call a lazy 6. So it's a numeral
6, laying on its left side.

Q. How does the appearance of the fan
cover in Applicant's Exhibit 23 compare to the
appearance of the fan cover in Honda's
application?

A. Again, starting at the 12:00, backing
up to the 11:00, that's where the radius on this
particular fan starts. 1It's a true radius,
running until about the 5:00, 5:30 position,
where it meets a horizontal -- looks like a
horizontal plane. Then it seems to be another
radius running from about 7 o'clock to 8 o'clock
that intersects a tapered surface on the lower
left side.

Again, I can't see behind the air cleaner
cover. It must be a horizontal plane that runs
upward. And you can see also coming downward,
behind the controls is the housing that
intersects the circular portion at 11:00. And,

again, the edges on this have beveling, compared
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to the Honda engine, which has rounded edges.
The Honda engine has horizontal lines, top and
bottom. Again, this Subaru is what I call a
lazy 6.

Q. Moving on to Applicant's Exhibit 43,
how does the appearance of the fan cover on the
Kawasaki engine in that exhibit compare to the
appearance of the fan cover in Honda's
application?

A. Again, we'll start at the 12:00
position. There, you can see from 12:00 to 3:00,
it's a horizontal plane intersecting a vertical
plane. 1In fact, the horizontal plane runs along
the entire top portion of the fan housing. So 12
to 3:00 is a horizontal plane intersecting a
vertical plane that forms somewhat of a soft
right, right angle.

Then you have a true radius, running from
3:00 to 6:00 to 9:00 that actually looks like
it's a spiral shape to it. And then at 9:00,
upward, is a vertical line intersecting the
horizontal top line. The edges are somewhat
radiused to give it a softened look. I call this
a D, D-shaped blower housing, fan housing. But

the D is rotated 90 degrees clockwise.
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Q. Turning, then, to Applicant's
Exhibit 44 --
A. Okay.
Q. -- how does the appearance of the fan

cover on the Kohler Command Pro 6 in that exhibit
compare to the appearance of the fan cover on the
GX engine?

A. Again, starting at the 12:00 position,
going back to the 11, the true radius starts at
that the position, runs around until
approximately 5:00, where it matches a horizontal
line, intersects a horizontal line. That
horizontal line continues until about 7 o'clock,
where it intersects a slope -- low sloping,
slanted appearance that goes upward, intersects
with a vertical line that is actually behind the
cover that you can't see. And then down behind
the fuel shutoff valve on this engine, you can
see the housing coming downward, intersecting at
the 11:00 position.

So, again, this is what I call a lazy 6.

The edges on this housing are radiused. It has
more of a sharper-looking surface than the Honda,
which has more of a softer look to it. The Honda

has more horizontal lines to it.
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Q. Mr. Mieritz, did you prepare a
demonstrative showing the differences between the
appearances of the fan covers on the engines in
Applicant's Exhibit 21, 23, 43 and 44 that you
just discussed?

A. Yes, I have.

{Demonstrative of Honda GX and
Alternative Fan Cover Designs marked
Exhibit 45.)
BY MS. FRAZIER:

0. You'wve just been handed what's been
marked as Applicant's Exhibit 45. Is this the
demonstrative you created?

A, Yes, it is.

Q. What does this demonstrative show?

A. What I'm trying to show here are the Qﬁﬂﬁ

blower )
different shapes from the Honda GX blew housing.
As you can see on the left-hand side is the Honda
GX, as I mentioned, horizontal lines, top and
bottom, and a vertical line on the left-hand
side, taper on the lower left, and radiused.

The Briggs Intek as I am depicting, as I
mentioned, has what I've called the lazy 6 look
to it. There isn't -- there's only one

horizontal -- maybe one horizontal line on the
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bottom. It seems to be a small horizontal line
on the upper left side.

The Kawasaki, again, is the rotated D shape
that I've described. The Subaru EX, again, is
more circular and is the lazy 6, compared to the
Honda, which is not a lazy 6. Kohler Command,
again, is a lazy 6, but it seems to be resting at
a shallower angle than the Briggs or the Subaru
engine.

MS. FRAZIER: Let's take a short break.
(A recess was taken.)

BY MS. FRAZIER:

Q. Mr. Mieritz, turning to Exhibit 21 --
A. Okay.
Q. -- based on your experience with the

Briggs Intek engine, how does the fan cover on
that engine shown in Exhibit 21 compare to the
fan cover on the GX engine in terms of
performance®?

A. My experience with Intek engines,
again, I was in the Vanguard line, but the
engineering departments run the same tests, run
the same comparative tests.

I would expect this shape to provide

adequate cooling for the performance of the
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engine in all different circumstances, which
would be equivalent to what Honda has.

MR. NOWAKOWSKI: Before we go further,
I'm going to object -- register a late objection
to that question on foundation grounds,
speculation, and also beyond the scope of the
opinions that he's rendered in this case in his
multiple reports.

Q. Mr. Mieritz, did you submit reports in
this case?

A. Yes, I did.

Q. And in those reports, did you discuss
alternative fan cover designs?

A. Yes, I did.

Q. Was one of the alternative designs you
discussed the Briggs Intek engine shown in
Applicant's Exhibit 217

A. Yes, it was.

Q. And did you offer an opinion in that
report as to whether or not the design of that
fan cover impacts performance?

A. Yes, I did.

Q. Now, based on your experience with the
engine in Exhibit 21, how does the fan cover on

that engine compare to the fan cover on the GX
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engine, in terms of cost to manufacture?
MR. HERRING: Same objections.
MS. FRAZIER: You can answer.
A. Based on my experience, the
manufacturing costs would be similar.
Q. Turning to Applicant's Exhibits 17, 43,
and 44 --
A. Okay.
(Witness complies.)
Q. -- have you seen any data indicating

that there's a difference in the performance
between the fan covers shown on Applicant's
Exhibit 17, 43, and 44 and the fan cover on the
GX engine®?

MR. NOWAKOWSKI: Objection.

Foundation.
A. No, I haven't.
Q. Have you seen any data indicating there

is a difference in terms of cost to manufacture
the fan covers shown in Applicant's Exhibits 17,

43, and 44 as compared to the fan cover on the GX

engine?
MR. NOWAKOWSKI: Objection.
Foundation.
A. No, I haven't.
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Q. Mr. Mieritz, returning to Applicant's
Exhibit 6, could you identify which component is
the air cleaner cover?

A. Yes. The air cleaner cover on this
exhibit is located on the upper, left-hand corner
of the engine.

Q. In forming your opinion in this case,
did you consider the appearance of the air

cleaner cover shown in Honda's application?

A. Yes, I did.

Q. What is the role of the air cleaner
cover?

A. Air cleaner cover will cover the air

filter element, protect it.

Q. Could you please describe the
appearance of the air cleaner cover on the GX
engine in Honda's application?

A. The appearance of the cover on this
application, looking front on, appears to be
square shaped, horizontal lines, top, bottom, and
about a third of the way up from the bottom
there's a horizontal belt-like line that actually
is in line with the fuel tank seam.

The edges have slight draft or angled

surfaces to them. The top portion has a
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beveled -- softened beveled appearance to match
the beveled appearance running across the top of
the fuel tank. There's a wingnut located on top
of the air cleaner cover.

Q. In your opinion, is the appearance of
the GX engine's air cleaner cover in Honda's
application functional?

A. In my opinion, it is nonfunctional.

Q. What, if any, impact does the
appearance of the air cleaner cover shown in
Honda's application have on the performance of
the engine?

A. The appearance of the cover has no
effect on performance.

Q. What, if any, impact does the
appearance of the GX engine air cleaner cover
shown in the application have on the quality of
the engine?

A. The appearance of the air cleaner cover
has no effect on the quality of the engine.

Q. And what, if any, impact does the
appearance of the air cleaner cover in Honda's
application have on the cost to manufacture the
engine?

A. The appearance of the cover has no
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effect on the cost to manufacture.

Q. What, if any, impact does the
appearance of the GX engine air cleaner cover
shown in Honda's application have on the
competitiveness of the engine?

A. Air cleaner cover has no effect -- air
cleaner cover appearance has no effect on the
competitiveness of the engine.

Q. Are you aware that it's Professor
Reisel's opinion that the air cleaner cover needs
to be located to the left side of the engine in

order to improve volumetric efficiency?

A. Yes. 1I've read that in his report.
Q. Do you agree with that opinion?
A. No. I do not.

Q. Why not?

A These small-engine engines are very low
efficient. High-efficient engines, such as race
engines, automotive engines, there, that holds
true. But on small engines where your horsepower
per cubic inch is very low, your efficiency is
not affected by the location of the air cleaner
element. If the air cleaner element is moved to
various positions, the carburetor is calibrated

for that change.
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Q. Are you aware that it is Professor
Reisel's opinion that the air cleaner cover will
clog more easily if it is top mounted, as it is

in the application, versus front mounted?

A. Yes. I read that in his report.
Q. Do you agree with that opinion?
A. I disagree with that opinion.

Q. Why do you disagree with that opinion?

A Again, these engines, their
applications which are generators, compressors,
power washers, are very clean environments.
There's not a lot of dust, debris. There's no
grass clippings. The position of a panel mount
air cleaner or a front-mount air cleaner in
relation to a top-mount air cleaner, where the
clean air, where the air is taken in is -- the
difference is only maybe an inch, there is not
that much change in the -- in the air and debris
in the air within that 1l-inch increment.

Q. Are you aware that it's Professor
Reisel's opinion that locating the air cleaner on
the left side of the engine reduces manufacturing
costs?

A. Yes. 1I've read that in his report

also.
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Q. Do you agree with that opinion?

>

No, I do not.

Q. Why not?

A Actually, if you were to mount the air
cleaner front mounted, which we call panel mount,
it would be a lower cost. You would eliminate
some parts. This particular design that Honda
has, which is a top mount, there's most likely
additional components that you cannot see that
secure the air cleaner element in place.

Q. Is it necessary for an engine to have a

rectangular air cleaner cover in order to compete

effectively?
A. No, it isn't.
Q. What other shapes could the air cleaner

cover take?

A. The air cleaner cover, as we talked
about, needs to cover the element. The air
cleaner cover on the particular Honda engine that
we're talking about, which is square, could take
on a trapezoid shape, the edges could be angled.
The top could be stepped. The top could be
domed. It could be a cylindrical design.

There's many different shapes that you can take

on. You just need to maintain your clearance
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between the cover and the element so there's no
air restriction.

Q. You mentioned a line about -- I believe
you said about a third of the way up on the air

cleaner cover.

A. Yes.

Q. Is that line, in your opinion,
functional?®?

A. In my opinion, that is not functional.

Q. Is the beveling on the top edge of the

air cleaner cover that you described functional?

A. In my opinion, the beveling is
nonfunctional.
Q. Do any of the elements just discussed,

the shape, beveling, or line across the air
cleaner cover, have any impact on the performance
of the engine?
A. No. None of the shapes that we
discussed has any effect on engine performance.
Q. Do any of those shapes have an impact
on the cost to manufacture the air cleaner cover?
A. No. The shapes do not affect the cost.
Q. Are you aware of any alternatives to
the design of the air cleaner cover shown in

Applicant's Exhibit 67
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A. Yes. I'm aware of quite a few.

Q. Turning again to Applicant's
Exhibits 17, 21, 23, and 24 --

A. Okay.

Q. -- which, if any, of the engines in
those exhibits have an air cleaner cover with a
different appearance than the air cleaner cover
on the GX engine shown in Honda's application?

A. In my opinion, all four of these
exhibits have different air cleaner covers versus
the Honda GX engine.

Q. Beginning with Applicant's Exhibit 17,
how does the appearance of the air cleaner cover
on the Kohler Command 7 in that exhibit compare
to the appearance of the fan cover on the GX
engine in Honda's application -- excuse me, the
air cleaner cover in Honda's application?

A. The Kohler Command Pro 7 air cleaner
cover appears to be a tall, rectangular shaped.
The top portion actually seems to have a
spherical shape to it, dome shape. This
particular air cleaner has over the center
clamps. You can see the wire form on the right
side. The intake air is taken in by a snout that

you see at about the upper left-hand side.
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And compared with the Honda engine, the
Honda engine again is more squarish, has
horizontal lines. There's a wingnut on top. So
there's -- that's the differences I see between
the Kohler and the Honda engine.

Q. Turning to Applicant's Exhibit 21, how
does the appearance of the air cleaner cover on
the Briggs Intek engine shown in that exhibit
compare to the appearance of the air cleaner
cover in Honda's application?

A. The appearance on the Honda -- excuse
me. The appearance on the Briggs & Stratton
Intek 9 horsepower is a front-mount panel air
cleaner. This front-mount panel air cleaner is
taking on a square appearance. At the lower
portion of the air cleaner, you can see three
little projections which are basically hinges.

The perimeter of the air cleaner cover has a
large chamfered look to it. It is mounted flush,
outward with the rewind, compared to the Honda
engine, which is mounted on top of the engine.
It's mounted back from the rewind. The Honda
appearance, again, is squarish, with beveled
edges, soft beveled edges and horizontal lines.

Q. Moving on to Applicant's Exhibit 23,
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how does the appearance of the air cleaner cover
in the Subaru engine in Applicant's Exhibit 23
compare to the appearance of the air cleaner
cover on the Honda GX engine in Honda's
application?

A. The appearance of the Subaru air
cleaner cover is, looking from the 2D
perspective, actually a trapezoid, horizontal
portions on the bottom, vertical lines left and
right that intersect a leftward sloping shape.
So from the right side of the air cleaner cover
to the left side, it slopes downward with a large
sloping radius.

On top of the cover are very large beveled
surfaces that mate on the four corners with large
radii. There is a horizontal belt-like
appearance on this cover that runs along the
front side of the cover, but it does not match
the fuel tank seam, as on the Honda engine, the
belt-like appearance matches the fuel tank seam
to provide continuity.

And, again, the air cleaner on the Honda is
squarish in shape with beveling on top. The
Honda has a wingnut. I don't know what type of

attachment they use on the Subaru. I can't see
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anything.

Q. How does the appearance of the air
cleaner cover on the Vanguard 9-horsepower engine
in Applicant's Exhibit 24 compare to the
appearance of the air cleaner cover on the Honda
GX engine in Honda's application?

A. The appearance of the Vanguard
9-horsepower air cleaner cover is located above
the rewind on the front of the engine, runs
length-wise from right to left, across the entire
fan housing, we'd call it. The cover is a
rectangular, thin shape, low profile, has large
beveling on the top and radiuses on the corner.

Compared to the Honda, Honda, again, has a
squarish look with soft beveling on top, and a
horizontal line matching the fuel tank seam.
There's actually two knobs on here that hold the
Vanguard air cleaner in place. They're hard to
see, but I know they're there.

Q. How does the air cleaner cover in
Applicant's Exhibit 24 compare to the air cleaner

cover on the GX engine, in terms of performance?

A. It performs just as well as the Honda
engine.
Q. How does it perform in terms of cost to
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manufacture?

MR. HERRING: Object to --

MR. NOWAKOWSKI: Objection to
foundation.

MR. HERRING: And the last question, as
well. Same objection.

Q. Mr. Mieritz, what engine is in
Applicant's Exhibit 247

A. The Vanguard 9-horsepower.

Q. Do you have personal experience testing
the air cleaner cover on the Vanguard
9-horsepower engine?

A. Yes, I do.

Q. And based on that experience, how does
the air cleaner cover in the exhibit, Applicant's
Exhibit 24 compare with the Honda GX air cleaner
cover?

MR. HERRING: Same objection. Lacks
foundation. Also outside the scope of the
numerous expert reports.

MS. FRAZIER: You may answer.

A. In my experience, I would expect -- I
feel that the air cleaner cover performs as --
equally as well as the Honda air cleaner cover.

Q. And do you have experience with the
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cost to manufacture the air cleaner cover shown
in Applicant's Exhibit 247

A. Yes, I do.

Q. And based on your experience, how does
the cost to manufacture that air cleaner cover
compare to the cost to manufacture the type of
air cleaner cover shown in Honda's application?

MR. HERRING: Same objections. Lacks

foundation. Outside the scope of the expert

reports.
A. It would be similar in cost.
Q. And, Mr. Mieritz, have you seen any

data regarding the cost to manufacture the air
cleaner covers in Applicant's Exhibits 17 or 23?
A. Have I seen any data to manufacture the

air cleaner cost?

Q. Yes.
A. No, I haven't.
Q. Turning back to Applicant's Exhibit 6,

the application --

A. Okay.

Q. -- could you identify which component
is the carburetor cover?

A. Yes. Carburetor cover is located

beneath the air cleaner cover, and it's attached
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to the carburetor by two bolts. So it's located
on the left-hand side of the engine beneath the
air cleaner cover.

Q. In forming your opinions in this case,

did you consider the appearance of the carburetor

cover?

A. Yes, I did.

Q. What is the purpose of the carburetor
cover?

A. This carburetor cover has approximately

three purposes, in my mind. It acts as an air
cleaner base for the air cleaner element. You
need to connect the clean air to the carburetor
through a 90-degree elbow on this design so it
has that elbow included into it. And then it
also has some cover on the right side of the
component which incorporates a choke lever and a
fuel shutoff lever.

Q. In your opinion, is the appearance of
the GX engine carburetor cover shown in
Applicant's Exhibit 6 functional?

A. In my opinion, it's not functional.

Q. What, if any, impact does the
appearance of the carburetor cover on the GX

engine have on the performance of the engine?

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com




JAMES MIERITZ

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

[Page 509]
A. The appearance of the carburetor cover
has no effect on performance.
Q. What, if any, impact does the
appearance of the carburetor cover on the GX
engine have on the quality of the engine?
A. The appearance of the carburetor cover

has no effect on the quality.

Q. What, if any, impact does the
appearance of the carburetor cover on the GX
engine have on the cost to manufacture the
engine?

A. The appearance has no effect on the
manufacturing cost.

Q. And what, if any, impact does the
appearance of the carburetor cover on the GX
engine have on the competitiveness of the engine?

A. The appearance of the carburetor cover
has no effect on the competitiveness of the Honda
GX engine.

Q. Are you aware of any alternatives to
the design of the carburetor cover shown in
Honda's application?

A. Yes. I'm aware of a few. Yes.

Q. And turning again to Applicant's

Exhibits 17, 21, 23, and 44 --
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A. Okay.
Q. -- which, if any, of these engines in
Exhibits 17, 21, 23, and 44 have a carburetor
cover with a different appearance than the GX
engine shown in Honda's application?
A. Three of them have a carburetor cover

which is different in appearance. One of them

does not even use a carburetor cover.

Q. Which one does not use a carburetor
cover?
A. The Intek 900, which is a front

panel-mount air cleaner, does not use a
carburetor cover.

Q. And then beginning with the Kohler
Command Pro 7 in Applicant's Exhibit 17, how does
the appearance of the carburetor cover on that
engine compare to the appearance of the
carburetor cover in Honda's application?

A. The appearance of the Kohler Command
carburetor cover is plastic. It has the air
cleaner base, which holds the element. There is
a left vertical line that intersects a large,
sloped surface that actually blends in with the
fan housing. So you have a continual sloped

appearance from the left-hand side of the engine,
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running downward towards the fan housing at the
mounting legs.

Compared to the Honda, the Honda engine does
not have this sloped appearance to it. The Honda
engine has more of a -- horizontal line
components to it. The Honda engine has recessed
levers within it. It looks as though this
particular engine has a choke and also a fuel
shutoff that is also recessed within the
carburetor cover.

Q. Turning to Applicant's Exhibit 23, how
does the Subaru -- how does the appearance of the
carburetor cover on the Subaru engine in that
exhibit compare to the appearance of the
carburetor cover in Honda's application?

A. On Exhibit 23 the Subaru carburetor
cover, to me, has a tall appearance to it; tall,
square, sharp edges. You can also see it's used
to mount the air cleaner base. The choke is
recessed underneath the -- a portion of it. And
there's also -- it looks to be a fuel shutoff
valve behind the air cleaner cover -- air
cleaner -- the carburetor cover, excuse me.

The overall appearance again, is tall and

sharp, compared to the Honda, which is horizontal
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lines. The Honda has controls that are recessed,
both choke and fuel included in the carburetor
cover.

Q. And, finally, Exhibit 44, how does the
appearance of the carburetor cover on the Kohler
Command Pro 6 in Applicant's Exhibit 44 compare
to the appearance of the carburetor cover in
Honda's application?

A. On the Kohler Command Pro 6, the
carburetor cover, again, is used to support the
air cleaner element. But looking front-on at the
carb cover, there's a vertical line on the left
side that intersects, again, a sloped portion
that blends with the slope or slant of the fan
housing. There are no controls located within
this carb cover. The fuel shutoff valve is
located outside of it. The choke control is
located behind the cover.

It has two mounting bolts located when you
look front-on. It has a bland, plain-looking
appearance to me with rounded edges, compared to
the Honda engine, which, again, is more
horizontal lines, shaped to conform with the
other horizontal lines within the engine. The

Honda has two mounting bolts for attaching it,
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and the Honda has recessed choke and fuel
shutoff.

Q. In your opinion, would any of the
differences in appearance you described between
the carburetor covers in Applicant's Exhibits 17,
21, 23, and 44 impact the performance of those
engines®?

A. No, they wouldn't.

Q. And, in your opinion, would any of the
differences you described in the appearance of
the carburetor covers in those engines impact the
cost to manufacture those engines?

A. No. The differences, in my opinion, do
not affect the manufacturing cost.

Q. Where are the controls located on the
GX engine shown in Honda's application?

A. The choke control and the fuel shutoff
control are located in the carb cover, recessed
in the exhibit that sits right above the rewind
handle, if you want to call it. The speed
control is actually located on top of the fan
housing between the air cleaner cover and fuel
tank.

Q. Is it necessary to locate the controls

near the carburetor?
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A. No.

Q. Why not?

A. Controls can be placed away from the
carburetor, various positions, as long as they're
accessible to the operator and can be easily
used.

Q. Does it impact the likelihood that the
controls will break if they are located closer to
the carburetor?

A. No.

Q. Does it impact the manufacturing costs
if the controls are located closer to the
carburetor?

A. No. TIf they're close, you need
linkages, no matter what, whether it's close or
far away. You need rotating parts. So you'll
need a linkage, whether it's near the carburetor
or located away from the carburetor.

Q. Does recessing the controls, as are
shown on Honda's application, decrease the
possibility that the controls will be broken?

A. Recessing does not necessarily prevent
breakage. When we design the engines, wherever
the controls are placed, we actually will test

engines. We'll pull the rewind. We'll let the
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rewind snap back many a times, and determine
whether the controls are in an adequate position.

Actually recessing the controls that you see
in the Honda might be detrimental to users. Some
users have heavy gloves or mittens, per se, and
that might be actually hard to open and close the
controls.

Q. Are you aware of any alternatives to

the locations of the controls shown in Honda's

application?
A. Yes, I am.
Q. And could you turn, please, to

Applicant's Exhibit 17, the Kohler Command Pro 7.

A. Okay.

(Witness complies.)

Q. And to Applicant's Exhibit 21, the
Briggs Intek engine.

A. Okay.

(Witness complies.)

Q. Do either of these engines in
Exhibits 17 or 21 have controls in a different
location than where they are in Honda's
application?

A. Yes, they do. Some of them are

different.
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Q. And starting with the Kohler Command
Pro 7 in Exhibit 17, could you describe the
placement of the controls on that engine?
A. Sure. The speed control is located by

the decal where you see the rabbit and the
tortoise on the right-hand side of the lower
portion of the fuel tank.

The choke and fuel shutoff, you can just see
the decal on the left-hand side of the carb
cover. So your choke is located within the carb
cover, and your fuel shutoff is located within
the carb cover.

Q. And on Applicant's Exhibit 21, where
are the controls located?

A. On the Intek 900, the controls are all
located front-mounted, above the blower housing,
beneath the fuel tank. On the upper left side,
beneath the fuel tank, you can see a red knob.
That's the fuel shutoff.

Below the 900, where you see the two silver
bolts, that's the speed control that controls the
RPM, fast and slow. Beneath that is a red
switch, which is actually a stop switch. The
other choke control is located to the left of

the -- these controls, above the air cleaner
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element, beneath the silver bolt, mounting bolt.
That's a choke control that you slide laterally.
Q. Did you prepare a demonstrative showing
the location of the controls on these engines as
compared to on the Honda application?
A. Yes, I did.
(Demonstrative of Honda GX
Controls and Alternative Control Locations
marked Applicant's Exhibit 46.)
BY MS. FRAZIER:
Q. Mr. Mieritz, you've been handed what's
been marked as Applicant's Exhibit 46. 1Is this

the demonstrative you prepared?

A. Yes, it is.

Q. Could you describe what's shown in this
demonstrative®?

A. What I'm showing here are the Honda

controls and alternate control locations on two
competitive engines. On the left-hand side is
the Honda GX controls. Circled in red is the
speed control. You can see the red circles on
the Briggs Intek locate the speed control, which
is on the right side of the engine, beneath the
fuel tank.

On the Kohler Command Pro, the speed control
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over there is also located beneath the fuel tank,
above the fan housing. The choke and fuel
shutoff on the Honda are circled in blue versus
the Intek engine, the choke is the red knob in
the center with the blue circle.

The choke -- that was -- excuse me, not the
choke. 1It's the fuel shutoff. The choke control
on the Briggs Intek is circled in blue on the
left-hand side. On the Kohler Command, the choke
and the fuel shutoff are circled in blue,
incorporated within the carb cover.

Q. In your opinion, do the differences you
just described between the locations of the
controls in Exhibits 17 and 21, as compared to
the GX engine, have any impact on the performance
of those controls?

MR. HERRING: Objection. Foundation.

A. No. These do not have any effect on
the performance.

Q. And, in your opinion, do any of the
differences you described, would they have any
impact on the cost to manufacture the controls?

MR. NOWAKOWSKI: Objection.
A. No. These variations that I've

described do not have an effect on the cost to
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manufacture.

Q. Mr. Mieritz, you mentioned on
Applicant's Exhibit 17, a Kohler Command Pro 7 --

A. Yes.

Q. -- the -- a sticker with a turtle and a
rabbit on it.

A. Yes.

Q. Do you see that?

A. Yes.

Q. In your experience, what does that
sticker mean?

A. That is your speed control, fast to
slow. Slow to fast.

Q. Is that a label that typically appears
on these types of engines?

MR. HERRING: Objection. Lacks
foundation. Outside the scope of the expert
report.

A. That's an international label, yes, for
speed.
Q. In addition to the components you just

discussed, did you consider the overall
appearance of the GX engine shown in Honda's
application in forming your opinions regarding

functionality?
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A. Yes, I did.

Q. You made reference to some of the
complementary or -- lines and angles between
components.

A. Yes.

Q. Did you prepare a demonstrative to show
those angles and lines?

A. Yes, I have.

(Demonstrative of Honda GX
Complementary Angles marked Applicant's
Exhibit 47.)

BY MS. FRAZIER:

Q. You've been handed what's been marked
as Applicant's Exhibit 47. 1Is that the
demonstrative you prepared?

A. Yes, it is.

Q. Could you describe what's being shown
in this demonstrative?

A. What I am depicting here in different

colors are lines, angles that are all used within
the Honda GX engine to complement the overall
cubic appearance of the engine.

Q. What, if any, impact do those angles
and lines have on the performance of the GX

engine?
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A. These angles and lines do not have any
effect on the performance of the GX engine.

Q. What, if any, impact do the lines and
angles shown have on the quality of the GX
engine?

A. These angles and lines have no effect
on the quality.

Q. What, if any, impact do these angles
have on the cost to manufacture the GX engine?

A. These angles and lines have no effect

on the manufacturing cost.

Q. And what, if any, impact do these
angles and lines have on the competitiveness of
the GX engine?

A. These angles and lines have no effect
on the competitiveness of the GX engine.

(Expert Report of James Mieritz
marked Applicant's Exhibit 48.)

(Rebuttal Expert Report of James
Mieritz marked Applicant's Exhibit 49.)

(Supplemental Expert Report of
James Mieritz marked Applicant's Exhibit 50.)

BY MS. FRAZIER:
Q. Mr. Mieritz, you've been handed what

have been marked Applicant's Exhibits 48, 49, and
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50. Do you recognize these documents?

MR. NOWAKOWSKI: Excuse me, do you have
another one?

MS. FRAZIER: I'm sorry. No. I only
have three.

Q. Do you recognize these documents?

A. Yes, I do.

Q. Could you identify them, please?

A. These documents are cover sheets to my
expert report, cover sheet to my rebuttal report,
cover sheet to my supplemental expert report, and
attached to the back of each of these reports are

exhibits of materials I considered within those

reports.
Q. Looking at Exhibit 48 --
A. Okay.
Q. -- among the materials listed here, did

you consider the deposition testimony of Honda's
employee, Mr. Fujita, given in an earlier case
involving the GX engine?

A. Yes, I did.

Q. And are those some of the documents
listed with an AHGX label?

A. Yes, it is.

Q. And did you also have the opportunity
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to review Mr. Fujita's deposition and trial
testimony from this case before submitting the
your supplemental expert report?

A. Yes, before I submitted the
supplemental report, I submitted his -- I
reviewed his latest deposition.

Q. You mentioned the term "overall cubic
design." Do you recall from Mr. Fujita's
testimony what Honda means by "overall cubic
design"?

A. Yes, I do.

Q. What do you understand Honda means by
"overall cubic design"?

MR. HERRING: Objection.
Q. You can answer.
A. The Honda management team was looking

at a concept of an overall cubic appearance for
the entire engine and also components within that
engine that gave it a cubic-appearing look.

Q. And what aspects of the GX engine
contribute to that cubic look?

MR. NOWAKOWSKI: 1I'm going to object to

that as a vague question.

Q. Do you understand what I mean by what

aspects contribute to the cubic look?
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A. I think I do.
Q. What do you think I mean by that?
A. What components affect the cubic look.
Q. Could you identify the components that

affect the cubic look?

MR. NOWAKOWSKI: I apologize. My --
the import of my objection was it was vague in
that you didn't specify whether you're asking him
about what Honda's opinions are, as set forth in
Mr. Fujita's deposition, or whether these are his
opinions now.

BY MS. FRAZIER:

Q. Mr. Mieritz, based on your
understanding of Honda's definition of "overall
cubic design," what aspects contribute to the
overall cubic design?

A. The aspects, components that contribute
to the overall cubic design of the Honda engine
are the fuel tank, the air cleaner cover, the fan
housing, and the carburetor cover.

Q. Is Honda's definition of "overall cubic
design" the definition you applied when forming
your opinions in this case?

A. Yes, it is.

Q. Using that definition, what, if any,
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impact does the overall cubic design shown in
Honda's application have on the performance of
the engine?

A. It has no effect on the performance of
the engine.

Q. What, if any, impact does the overall
cubic design shown in Honda's application have on
the quality of the engine?

A. The overall cubic design has no effect
on the quality of the GX engine.

Q. What, if any, impact does the overall
cubic design shown in Honda's application have on
the cost to manufacture the engine?

A. The overall cubic design has no effect
on the manufacturing cost of the engine.

Q. What, if any, impact does the overall
cubic design in Honda's application have on the
competitiveness of the engine?

A. The overall cubic appearance has no
effect on the competitiveness of the GX engine.

Q. Is it necessary for an engine to have
roughly equal height and width in order to
compete effectively in the market?

A. No, it isn't.

Q. In your opinion, is it necessary for an
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engine to have a cubic look, like the one shown

in Honda's application in order to compete

effectively?
A. No, it doesn't.
Q. Is having the overall cubic design

shown in Honda's application needed to mate the
GX engine with the applications that it works in?
A. No.

MR. HERRING: Objection. Lacks
foundation. Outside the scope of the expert
report.

Q. Mr. Mieritz, you testified earlier as

to applications that the GX engine is used in.

Correct?
A. Yes.
Q. And could you please answer the

question as to whether the overall cubic design
shown in Honda's application is necessary to mate
the engine with those applications?

A. No, it isn't. The mating takes place
on the power takeoff side, and there is SAE
requirements for the mounting bolt pattern, the
mounting bolt locations, the finished surface on
the crank case cover, the bolt size to use, the

number of bolts, and also the crankshaft PTO
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dimensions.

Q. And are those dimensions that you just
described visible in the application, Honda's
application?

A. No. That's not visible in the 2D view
of the Honda mark.

Q. Does the GX engine need to fit within
the application that it powers?

A. Yes.

Q. In order to do that, is it necessary to
have the overall cubic design shown in the
application?

A. No, it's not necessary.

Q. Why not?

A. In my experience, I've seen quite a few

different sized engines that perform equally as
well, taller engines, engines that have more
width to it on the right, engines that have
components on the left that perform equally as
well as the Honda engine.

Q. Are the applications the Honda engine
works with typically enclosed?

A. No. Typically, these applications are
open applications.

Q. Could you describe what you mean by
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"open applications"?

A. Open applications, typically the
manufacturer has their -- their power end,
whatever it may, power washer, generator, the
engine is matched to it, mounted on a surface
plate. There may be a frame around the plate
that the operator uses as a handle to move, but
all of this is open framework, continually open
to the fresh air, and there's room for components
and accessories.

Q. Does the GX engine shown in Honda's

application have a compact design?

A. Yes, it does.
Q. How do you define "compact"?
A. I define "compact" as being packaged

together neatly.

Q. Are there other compact engine designs
that do not have the overall cubic appearance
shown in Honda's application?

A. Yes.

Q. Does the overall cubic appearance in
Honda's application have any impact on the ease
of packaging the engine?

A. In my experience with packaging, the

package consists of a cardboard box, outside
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shape. Between the engine and the cardboard box,
there typically are partitions on the sides, the
front, top, to locate the engine so it won't be
damaged during shipment. There's clearance
between that partition and outside of the box.
The clearance there is enough to provide for
different shapes that we're talking about here,
within reason.

MR. HERRING: Object to the last
question and response as lacking foundation and
outside the scope of the expert reports.

Q. Does the overall cubic appearance of
the GX engine in Honda's application have any
impact on the ease with which the engine can be
maintained or serviced?

A. No, it doesn't.

Q. Mr. Mieritz, returning for a moment to
your experience during your more than 40 years at
Briggs & Stratton, did you do any benchmark

testing while at Briggs & Stratton?

A. Yes, we did.

Q. What is benchmark testing?

A. Benchmark testing is looking at
competitors' engines or various components. I

think the word "benchmark" comes from we'll look

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com




JAMES MIERITZ

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

[Page 80]

at the engine and then we'll tear it down. And
on the bench, we're tearing the engine down. And
we look at each individual component, whether it
be the cylinder, piston, connecting rod, fuel
tank, disassembled. The engine will be
disassembled.

Q. And when you say "the engine," which
engines did you benchmark test against?

A. We benchmark tested almost all our
competition. And we continually do that on an
ongoing basis. We benchmark tested Tecumseh,
Kohler, Onan, Robin, Kawasaki, Honda, Subaru,
many different variations, even some of the

Chinese engines.

Q. Did you benchmark test the Honda GX
engine?

A. Yes, we did.

Q. Based on that benchmark testing, were

you aware of any differences in the performance
of Briggs and Vanguard's engines as compared to
the GX engine?
MR. HERRING: Objection as outside the
scope of the expert reports.
A. Yes, I did.

Q. To the extent those tests revealed --
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let me ask you: Did those testing, that
benchmark testing, reveal any differences between
Briggs and Vanguard's engines and the Honda GX
engine?

MR. HERRING: Same objection.

A. We used the benchmark testing on the
Honda engine early in our development of the
9-horsepower overhead valve engine, and our goal
was to have an engine that would be better or
equivalent to the Honda in respect to durability,
startability, and reliability.

Q. Did the results of the test tell you
whether, in fact, you were equivalent in terms of
those things?

MR. HERRING: Same objection.

A. The results gave us a specification for
the Honda engines, and our engines actually met
that or exceeded that.

Q. Mr. Mieritz, are you aware of any
alternative designs to the overall cubic

appearance of the GX engine shown in Honda's

application?
A. Yes, I am.
Q. Turning to Applicant's Exhibit 17.
A. Okay.
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Q. If you could look at Applicant's
Exhibits 17, 21, 23, 24, 43, 44.
(Yamaha Engines, MZ360
Specifications marked Applicant's
Exhibit 51.)
BY MS. FRAZIER:
Q. And you've just been handed Applicant's
Exhibit 51.
A. Okay.
Q. Do you recognize that document?
A. Yes, I do.
Q. Could you identify it, please?
A. Exhibit 51°?
Q. Yes.
A. Exhibit 51 is a new engine that just
recently came on the market. 1It's a Yamaha,

horizontal shaft, single cylinder, slant
cylinder, overhead valve engine.

Q. And which, if any, of the engines in
front of you do you consider to be alternative

designs to the overall cubic appearance of the GX

engine?
A. Repeat the question again.
Q. Yes. Which, if any, of the engines in

front of you do you consider to have alternative
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designs to the engine in Honda's application in
Exhibit 6°?

A. All of them.

Q. And beginning with Exhibit 17, the
Kohler Command Pro 7, how does the appearance of
that engine compare to the overall appearance of
the GX engine in Honda's application?

A. The appearance of this engine, to me,
compared with the Honda GX engine, has more of a
sloping leftward appearance to it. We've got a
rounded air cleaner. You've got a diagonal fuel
tank. There's lots of different lines that I'm
seeing, compared to the Honda, which has
horizontal lines flowing across the tank, air
cleaner, lower housing, carburetor cover.

Q. In your opinion, what, if any, effect

do those differences you described have on engine

performance?

A. There should be no effect on engine
performance.

Q. What, if any, effect to the differences

you described have on engine quality?

A. There should be no effect on engine
quality.
Q. And what, if any, of the differences
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you discussed have an effect on manufacturing
cost?
A. There should be no effect on cost,
manufacturing cost.
Q. Looking at the Briggs Intek engine in

Applicant's Exhibit 21, how does the overall
appearance of that engine compare to the overall
appearance of the engine in Honda's application?

A. Overall appearance of this engine, to
me, is a taller engine, with the fuel tank
extending upward, above the air cleaner and
muffler. The appearance given is a tall engine.
Front panel air cleaner blends in with the fuel
tank, so you've got lots of decaling on the
front.

The muffler on the back side is rounded
softly to match the fuel tank, compared to the
Honda, which, again, is a -- horizontal lines, a
fuel tank air cleaner cover, carburetor cover and
fan housing, all complement each other. This is
more of a taller version of an engine.

Q. And what, if any, impact would the
differences you just described have on engine
performance?

A. There should be no effect on engine
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performance.
Q. What, if any, impact do the differences

you just described have on engine quality?

A. There would be no effect on engine
quality.
Q. And what, if any, impact would the

differences you just discussed have on engine --
cost to manufacture the engine?

A. There should be no effect on the
manufacturing cost either.

Q. Moving on to Applicant's Exhibit 23,
how does the appearance of the Subaru engine in
Applicant's Exhibit 23 compare to the overall
appearance of the engine in Honda's application?

A. The overall appearance on this engine,
to me, is the fuel tank is located above the fan
housing. The fuel tank has somewhat of a
rectangular look to it, with a protrusion on the
lower, right side of the fuel tank.

Due to the air cleaner on the left side,
which is sloping, it gives a completely different
look than what you see on the Honda GX engine.
There are horizontal lines within this fuel tank,
air cleaner cover and elbow. But the lines do

not flow together, as they do on the Honda GX

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com




JAMES MIERITZ

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

[Page 86]

engine.

The overall shape is similar, but because of
the horizontal lines moving up and down and the
squareness to the carb cover, it takes on a
different look.

Q. What, if any, effect do the differences
you just described have on the performance of the
engine?

A. There are no effects on the performance
of the engine.

Q. What, if any, effects do the
differences you just described have on the

quality of the engine?

A. The differences do not affect the
quality.
Q. And what, if any, impact do the

differences you just discussed have on the cost
to manufacture the engine?

A. The differences that I just described
do not affect the manufacturing cost.

Q. Moving on to Applicant's Exhibit 24,
how does the overall appearance of the Vanguard
9-horsepower engine in that exhibit compare to
the overall appearance of the engine in Honda's

application?
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A. This engine has the fuel tank mounted
on top of the engine and the air cleaner mounted
in front of the fuel tank, above the rewind
housing at 9:00.

Looking on this engine, it -- you envision
that the engine has a large fuel tank and is top
heavy. It extends angularly down towards the
carburetor cover. So you have a -- it has a
styled feature that encompasses the fuel tank,
air cleaner cover, and the elbow that actually
blend in together with it. But the styling is
more of a sharp, large beveled look to it.

The muffler is actually located below, in
the lower, left quadrant of the engine. You can
see some mounting bolts and it looks like a
muffler guard. So this muffler is actually
mounted below the engine.

Completely different than the Honda GX,
where the air cleaner is mounted on top, left
side. The fuel tank is mounted in the front, top
right side. You don't see the muffler on this
engine.

The lines on the Honda engine are horizontal
lines with a beveling effect, where on the

Vanguard engine, the lines are more a large
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chamfered look to it.

Q. What, if any, effect do the differences
in appearance you just described have on the
performance of the engine?

A. The differences that I've described
have no effect on the performance.

Q. What, if any, effect do they have on
the quality of the engine?

A. The differences have no effect on the

quality.
Q. And what, if any, effect do the
differences you've described have on the cost to

manufacture the engine?

A. The differences I described have no
effect on the engine -- the cost to manufacture.

Q. Turning to Applicant's Exhibit 43 --

A. Okay.

Q. -- how does the appearance of the

Kawasaki engine in Applicant's Exhibit 43 compare
to the overall appearance of the engine in
Honda's application?

A. The Kawasaki 8-horsepower engine has an
appearance where the fuel tank is located on the
entire top side. So it actually looks heavy,

similar to the Vanguard 9-horsepower. The
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controls are located beneath the fuel tank at the
12:00 position of the rewind.

The air cleaner is mounted front side, which
is a panel mount. It has large radii, a soft
look to it, two large knobs that hold the air
cleaner cover on. The fuel shutoff is located
between the carburetor -- between the air cleaner
cover and the rewind housing, fan housing. The
controls, like I said, are speed is front, choke
is front. Off/on switch is front.

Compared to the Honda engine, the fuel tank
is located on the right side, rectangular in
shape. The air cleaner cover is located on the
left side, upper left side, held on by a wingnut,
square in shape, horizontal lines running between
the air cleaner cover and fuel tank, with
beveling on the top side of the fuel tank and the
air cleaner cover. Horizontal lines complement
the blower housing, fuel tank, air cleaner cover
and the carb cover.

Q. What, if any, effect do the differences
you just described have on the performance of the
engine?

A. Performance is not affected by what I

just described.
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Q. What, if any, effect do the differences
you just described have on the quality of the
engine?
A. Quality is not affected by what I just
described.
Q. What, if any, effect of the
differences -- excuse me.

What, if any, impact do the differences you
just described have on the cost to manufacture
the engine?

A. Manufacturing cost is not affected by
what I just described.

Q. And what, if any, effect do the
differences you just discussed have on the
competitiveness of the engine?

A. Competitiveness is not affected by what
I just described.

Q. How does the overall appearance of the
Kohler Command Pro 6 in Applicant's Exhibit 44
compare to the overall appearance of the GX
engine in Honda's application?

A. The overall appearance is packaged
together nice. The fuel tank has more of a
rectangular look with huge beveling on the top.

This particular Kohler Command Pro 6 has a
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horizontal seam running length-wise across the
fuel tank. The fuel tank bottom, you can see,
has a horizontal line, but it dips slightly
downward to give it an appearance of adding more
capacity on the lower left side.

The appearance of the air cleaner cover is
squarish, with radii edges to match the edges of
the fuel tank. The left side of the engine has a
vertical line running straight down, again, to
match some of the lines of the fuel tank. And
then you can see the carburetor cover, as I
mentioned before, blends in with the fan housing,
has an angular shape to it.

Compared to the Honda, which has more
horizontal lines running across the fuel tank,
and air cleaner cover at the top, again, has
beveling. The bottom of the fuel tank is one
continuous horizontal line. The carb cover has
horizontal features to it that all complement the
look of the Honda engine.

Q. What effect, if any, do the differences
you just described have on the performance of the
engine?

A. Performance is not affected by what I

just described.
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Q. What, if any, effect do the differences
you just described have on the quality of the
engine?
A. The quality, by what I just described,

is not affected.

Q. And what, if any, effect do the
differences you just described have on the cost
to manufacture the engine?

A. Manufacturing cost is not affected by
what I just described.

Q. Finally, looking at Applicant's
Exhibit 51 --

MR. HERRING: Object to 51 as outside
the scope of the expert reports.
BY MS. FRAZIER:

Q. Mr. Mieritz, how does the overall
appearance of the engine in Applicant's
Exhibit 51 compare to the overall appearance of
the GX engine?

A. The appearance of the engine in
Exhibit 51 portrays a fuel tank located on top of
the engine, and it extends from the right side to
the left side, over the cylinder head. The fuel
tank is more -- is a thin rectangle, with the

lower left side having a slope to it.
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There's large radii on the top portion of
the tank, which give it a rounded look. The seam
on the tank is approximately in the middle,
running horizontally. The carburetor air cleaner
cover is located on the front of the engine,
flush with the rewind. 1It's a panel mount air
cleaner. It has a rectangle appearance, held on
by two mounting bolts on the top and the bottom.

The fan housing, which you can't see very
clear, seems to be from the 12:00 position,
running radially down to the 5:00. There seems
to be a horizontal intersection. And then I'm
assuming it goes upwards towards the slanted
cylinder, similar to the other engines that we
depicted.

Controls are located -- you can see the fuel
shutoff control is located between the air
cleaner and fan housing. To the right of that is
the speed control, where you see the rabbit and
tortoise, and I would suspect the choke control
is located somewheres where we can't see it, but
close to the fuel shutoff.

Comparing this to the Honda, Honda engine,
again, has a fuel tank located on the top right

side, the air cleaner located on the top left
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side. The fuel tank is rectangular. Air cleaner
is square-looking. Air cleaner and fuel tank
have horizontal lines. Fuel tank has horizontal
lines, top and bottom, beveled top surface that
match the beveled top surface of the air cleaner
cover. The fan housing has horizontal lines, top
and bottom that complement the fuel tank and air
cleaner cover and the carburetor cover.

Q. What, if any, effect do the differences
you just described have on the performance of the
engine?

A. The differences I've described have no
effect on performance.

Q. What, if any, effect do the differences
you just described have on the quality of the
engine?

A. The differences I described have no
effect on engine quality.

Q. What, if any, effect do the differences
you just described have on the cost to
manufacture the engine?

A. The differences I described have no
differences on the manufacturing cost.

Q. When was the engine shown in

Applicant's Exhibit 51 introduced to the market?
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MR. HERRING: Object to the form.
A. I think it was just --
MR. NOWAKOWSKI: Okay.

Q. Mr. Mieritz, do you recall the first
time you encountered the engine in Applicant's
Exhibit 51°?

A. Yes.

Q. When was that?

A. I saw it in a trade magazine
approximately three or four months ago.

Q. Was that before or after you submitted
your supplemental report in this case?

A. After.

Q. Mr. Mieritz, are you aware that Honda
recently updated the design of the GX engine?

A. Yes, I am.

Q. What, if any, changes did Honda make to
the external appearance of the GX engine, as a
result of that update?

A. Honda made four changes to the external

appearance. They changed the beveling on the top
of the fuel tank and the air cleaner to soften
the beveling. They removed the ribs that you see
on the carburetor cover. They added a skirt

beneath the right-hand side of the air cleaner
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cover. There's one more I can't think of.

Q. In your opinion, did any of the changes
you've just named alter the overall appearance?

A. Oh, excuse me, the height of the fuel
tank was increased to match the -- somewhat match
the top of the air cleaner cover.

Q. In your opinion, did any of the changes
you just described alter the overall appearance
of the GX engine?

A. No. The same overall appearance is
portrayed with these changes.

Q. During your time at Briggs & Stratton,
did you have an opportunity to speak with any

OEMs, distributors or dealers about competitors'

engines®?
A. Yes, I did.
Q. For what purpose?
A. We would -- I would go to the OEMs,

distributors and dealers with our sales and
marketing people periodically. I was there
usually with a new engine or we're trying to get
a new customer. I was there as engineering
support.

Q. Approximately how many times did you

speak to OEMs, distributors or dealers about
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competitor engines during your time at Briggs®?

A. OEMs, I visited approximately 20 times.
Distributors, maybe ten times. Dealers, I would
often go off on my own and talk to dealers. And
it might be over 100 times.

Q. Did you ever discuss the Honda GX
engine in any of those conversations?

A. Yes, we did.

Q. Based on those conversations, did you
develop an understanding of the perception of the
GX engine in the industry?

A. Yes, I did.

Q. What was that understanding?

MR. HERRING: Objection.

A. Okay. Perception that I developed in
discussions with these customers was that the
Honda engine was looked at and perceived as the
number-one engine in the industry, with respect
to performance and durability and startability.

Q. Based on those conversations, did you
observe the extent to which people in the
industry recognized the look of the GX engine?

MR. NOWAKOWSKI: Objection.
Foundation.

A. Yes. I discussed with them the owverall
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look of engines.

Q. And what was your observation with that
respect?

MR. NOWAKOWSKI: Same objection.

A. In discussing with them and even
colleagues, it became apparent that the Honda
engine, the overall look was easily identified
throughout the industry.

Q. Based on your --

MR. NOWAKOWSKI: 1I'd also object on
hearsay grounds.

Q. Based on your observations, was the
appearance of the GX engine the reason it was
preferred?

MR. HERRING: Objection.

MR. NOWAKOWSKI: Objection.
Foundation. Hearsay.

MR. HERRING: Vague.

MS. FRAZIER: Let me rephrase.

Q. Based on your observation, was the
appearance of the GX engine one of the reasons
that it was, as you described, number one?

MR. NOWAKOWSKI: Same objections.
A. No. Appearance had nothing to do with

that.
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MS. FRAZIER: Thank you. I have no
further questions, Mr. Mieritz.
MR. NOWAKOWSKI: Can we take a few
minutes to move the papers around?
MS. FRAZIER: Sure. Switch sides.
(A recess was taken.)
CROSS-EXAMINATION
BY MR. NOWAKOWSKI:
Q. Mr. Mieritz, as you might recall, I'm
Ken Nowakowski. I represent Kohler --
A. Yes.
Q. -- in this opposition. We also have
Seth Herring here, who represents Briggs &
Stratton.
A. Yes.
Q. You've met us before. Correct?
A. Yes, I did.
Q. As a matter of fact, I took your
deposition in June of this year?
A. Yes, you did.
Q. Do you remember that?
A. Yes.
Q. By the way, during that deposition, you

were sworn under oath, as you were today. Right?
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A. Yes.

Q. And you were sworn to tell the truth.
Correct?

A. Yes.

Q. Just as if you were appearing in front
of a judge and a jury. Correct?

A. Yes.

Q. And you did tell the truth?

A. Yes.

Q. All right. We're here to talk about

the Honda trademark application, which I believe

has been marked as Applicant No. 6. Is that

right?
A. Correct.
Q. And that trademark application is for

the configuration of the Honda GX engine.

Correct?
A. Yes, it is.
Q. And the GX engine is a general-purpose

single-incline cylinder, horizontal shaft,

internal combustion engine. 1Is that right?
A. Yes, it is.
Q. And you've defined the general-purpose

internal combustion engine as an engine that can

be used in various applications. Right?
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A. Correct.
Q. And you've testified today on direct

examination as to what some of those applications

are. Correct?

A. Yes, I have.

Q. What is an inclined cylinder engine?

A. In the industry, we talk about inclined
versus in-line. In the particular case, the

cylinder bore is slanted on a 25-degree angle on
the Honda GX engine. In the industry, the slant
can be different angles or it can be in a
vertical line.

Q. And is it fair to say that use of an
incline cylinder engine in a general -- excuse
me. Withdraw that.

Is it true that the use of an incline
cylinder in a general-purpose engine allows the
manufacturer or designer to make that engine
shorter in height?

A. Possibly. Yes.

Q. Now, on direct examination, you recall
you gave some testimony regarding your
understanding of Honda's definition of the
overall cubic design of the Honda GX engine?

A. My understanding of Honda's overall
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cubic design?

Q. Your understanding of how Honda uses
the term "overall cubic design." You've
testified to that on direct examination.
Correct?

A. Yes. Yes.

Q. And, in fact, it's your opinion that,

and your understanding of the definition of --
withdraw that.

It's your understanding that Honda uses the
term "overall cubic design" to mean the
approximately equal width and height of the GX
engine when viewed from the perspective shown in
the application at issue, as well as the overall
visual cubic impression of the engine created by
the relative position, shape, size, and

orientation of the major GX engine components.

Correct?
A. Are you reading from my deposition?
Q. I'm reading from your rebuttal report

dated 11/21/12.

A. Okay. The overall cubic design
appearance that Honda has portrayed to me is an
appearance of the overall engine, which

encompasses various components within that engine
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that provide that look.

Q. Sure. So when you -- so you, in fact,
stated in your rebuttal report dated 11/21/2012,
that in the context of the GX engine trademark
that is the subject of this proceeding, I
understand that Honda maintains that cubic design
refers to the approximately equal width and
height of the GX engine when viewed from the
perspective shown in the application at issue, as
well as the overall visual cubic impression of
the engine created by the relative position,
shape, size, and orientation of each of the major
GX engine components.

A. Correct.

Q. And that's still your understanding
today. Correct?

A. Yes, it is. Yes, it is.

Q. And that's the understanding upon which
you base your opinions in this case. Correct?

A. Yes, it is.

Q. So based on that understanding, the --
what you referred to as the two-dimensional
trademark application shown on Exhibit --
Applicant Exhibit No. 6, is created, in part, by

the relative position, shape, size, and
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orientation of the major GX engine components
which are three-dimensional objects. Right?
MS. FRAZIER: Objection. Vague.
A. Can you restate that?
Q. Sure. I'll restate that. So it's true

that your understanding of the overall cubic
design of the GX engine, which you say is
two-dimensional in the trademark, right? 1I'll
withdraw that. Gee whiz.

You've testified that you believe that the
trademark application for the configuration of GX

engine is for a two-dimensional configuration.

Correct?
A. That's correct.
Q. But based on your understanding of

Honda's definition of overall cubic design, that
two-dimensional overall cubic appearance is
created by the position, shape, size, and
orientation of the three-dimensional component
parts which make up the major external components
of the GX engine. Correct?

A. I think I understand your question. I
think the answer to that is yes.

Q. All right. 1It's your opinion,

Mr. Mieritz, that a goal of a designer of a
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general-purpose internal combustion engine like
the GX is to design an engine with a small
footprint or envelope. Correct?

A. The footprint is a standard. So that
standard is used throughout the industry, whether
it's a small 5-horsepower or a small
8-horsepower. Footprints are different.

Q. Okay. 1It's your opinion that the goal
of a designer of a general-purpose internal
combustion engine like the GX is to design a
small engine. Correct?

A. Correct.

Q. And engine designers design
general-purpose internal combustion engines to be
small so that original equipment manufacturers,
or OEMs, can fit them into their equipment.
Correct?

A. That's one of the reasons an engine is
designed small.

Q. In fact, it's your opinion that OEMs in
the general-purpose internal combustion engine
market ask for a small engine, and it's the
engineer's job to try to accommodate them.
Correct?

A. They do ask for a small engine. That's
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a general question that comes up all the time.
But they do not necessarily enforce that.
Q. But it certainly is the engineer's job,

in your opinion, to try to accommodate them when
they ask for it. Right.

A. The engineer's job, yes, is to design
as small a package as it can.

Q. And it's also your opinion that a
company which puts a smaller engine in the market
than its competition could have a market
advantage. Correct?

A. Small does not define the market
advantage, but it could be one point in an
advantage. Yes.

Q. And based on your experience, I think
you've testified some 40 years' with Briggs &
Stratton as an engine designer, the small size of
a manufacturer's general-purpose internal
combustion engine could be a differential in the
market for general-purpose engines. Correct?

A. The small size can be a determining
factor, but is not always necessarily that.

Q. Also based on your long experience as
an engine designer, the styling of an engine

occurs at a later stage of an engine's

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com




JAMES MIERITZ

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

[Page 107]

development program. Correct?

A. Yes. As I mentioned, it occurs after
the external components are usually added on the
engine, and you have drawings or prototype
available.

Q. So the styling of an engine usually
begins after the engine layout is complete and
prototype fabrication is started. Right?

A. Correct.

Q. Now, before you rendered your opinions
in this matter, you never spoke with anyone in
Honda's styling group regarding the design of the
GX engine. Is that right?

A. That is correct.

Q. And before you rendered your opinion in
this matter, you never spoke with anyone who

identified themselves as some third-party

designer of the GX engine. Is that correct?
A. That is correct.
Q. And, in fact, before you rendered your

opinions in this matter, you never talked to any
engineer at Honda involved with the design of the
Honda GX engine. Is that right?

A. The design or the styling-?

Q. The design.
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A. That's correct.
Q. Nor did you speak with anybody at Honda

before your opinions regarding the styling of the

engine?
A. That's correct also.
Q. Now, you've heard of the gentleman

named Motohiro Fujita. Correct?

A. Yes.

Q. And you testified a little bit about
that on your direct examination. Right?

A. Yes, I did.

Q. And you -- I think you said that before

you rendered your first opinions, you had
Mr. Fujita's deposition from an earlier case. Is

that right?

A. My first opinions on this case? Yes.
Q. Yes.

A. Yes, it was.

Q. Now, you've rendered -- you know that

he's testified in this matter. 1Is that right?

A. Yes.

Q. And he's testified that he was involved
in the development of the GX engine. 1Is that
right?

A. Yes. In the 1980s.
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Q. He's also testified in his deposition
that he was not a member of the styling group.
Is that right?

A. To my -- best of my knowledge, yes. He
was an engineer, not a stylist.

Q. And by -- I just want to be clear.
Based on his testimony, it's your understanding
that he was not a member of Honda's styling group

on the GX engine project?

A. That's my understanding.

Q. And he's given a deposition in this
case. Correct?

A. Yes, he has.

Q. Before you rendered your opinions,

however, you've never spoken with Mr. Fujita,

correct?

A. No. I haven't.

Q. And you knew that he was identified as
the -- as an engineer involved in the development
of the GX engine at Honda. Correct?

A. Yes, I did.

Q. And you've never taken the opportunity

to talk to Mr. Fujita about the development and
styling of the GX engine before you rendered your

opinions in this case?
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A. No. 1I've never met the gentleman and
I've never talked to him.

Q. Did you ask to talk to him?

A. No, I haven't.

Q. You didn't think it was important?

A. No.

Q. Because you had the testimony that he
gave in a prior case and then later had the
testimony that he gave in this case. Right?

A. In the early case, the Pep Boy case, I

didn't see his deposition until after I created
my report.

Q. Okay. So even as to your first report,
you did not see his Pep Boy --

A. Correct.

Q. -- testimony until after you rendered
that report. Correct?

MS. FRAZIER: Objection. Misstates

testimony.
A. Correct.
Q. Now, before you rendered your opinions

in this matter, you never reviewed any documents
identified as having been authored by anyone in
Honda's styling group with respect to the GX

engine. Is that correct?
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A. That is correct.

Q. And before you rendered your opinions
in this matter, you did not review any documents
authored by any third-party industrial designers

hired by Honda with respect to the styling of the

GX engine. Correct?
A. That is correct.
Q. So none of your opinions in this matter

were based on any documents authored by someone
either in Honda's styling group for the GX engine
or someone hired by Honda on the GX project from
an outside industrial design company. Correct?
A. That is correct.
Q. Now, you did review one document that
was an internal document generated by Honda and

produced in this case with regard to the

development of the GX engine. Is that correct?
A. Which one are you referring to?
Q. Well, I'm referring specifically with

respect to Exhibit 191-A in Mr. Fujita's
deposition, trial deposition in this case.

A. Yes. I reviewed that.

Q. And that was part of the exhibits of
Mr. Fujita's deposition that you've identified as

being one of the items that you looked at prior
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to rendering your final opinions in this case.

Right?
A. Yes.
Q. Now, based on your review of

Mr. Fujita's testimony, do you understand that
this document relates to the planning and
development of the GX engine at Honda?

A. From the early 1980s, yes.

Q. Well, it's got a date on it of
October 31, 1981 on the front page. Is that
correct? I'm sorry. It's on the second page.
The first --

A. October 31 on the first page of the

document. Yes.

Q. October --
A. 1981.
Q. I'm sorry. I'm talking over you. We

have to be careful, Mr. Mieritz, that we don't
talk over each other.

So let the record be clear that your
testimony is that the date that appears on the
second page of Exhibit No. 191-A is October 31,
1981. Correct?

A. Yes. October 1st (sic), 1981.

Q. October 31st?
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A. October 31, 1981.

Q. Okay. And your understanding is --
based on Mr. Fujita's testimony, is that's the
time frame during which Honda was developing the
GX engine. Correct?

A. Yes. That's what I understand.

Q. And just so the record is clear,
Exhibit 191-A, which you've got in front of you,
has some number designations in the bottom,
right-hand corner of each page which shows the
production numbers, and I just want to make clear
that if you start at the front page,
Exhibit 191-A goes from AHGX, all in caps,
0057924 to 0057951. 1Is that correct?

A. Yes. I see that.

Q. All right. So I may reference some of

those pages as we're talking Exhibit 191-A. Fair

enough?
A. That's okay.
Q. All right. 1It's your understanding

that at the time that the document identified as
Fujita Exhibit 191-A, this planning document or
relating to the GX engine, Honda already had a
general-purpose engine in the marketplace called

the ME. 1Is that right?
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A. To my understanding, yes, they had an
engine. I don't really know the designation, but
they had a prior engine.
Q. And you know that independently of this

document, because you were working for Briggs &
Stratton at that time, and you were aware of
engines in the marketplace. Right?

A. Yes, I was.

Q. And on Page 0057926, Honda describes g

Confidential: Attorney's Eyes Only

Confidential: Attorney's Eyes Only Is that fair to
say®?
A. Quickly looking at this, it's entitled

Confidential: Attorney's Eyes Only ]
Confidential: Attorney's Eyes Only

Confidential: Attorney's Eyes Only Yes.
Q. Okay. And, in fact, Honda tells us,

and told you when you reviewed this, that it had
this engine called the ME, which was a
general-purpose engine in the marketplace.
Right?

A. Honda didn't tell me that.

Q. Confidential: Attorney's Eyes Only
A. .
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Q. And, in fact, that, according to Honda
on this document,
Confident
A. I
Q.

onfidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only

Confidential:

A. Confidential: Attorney's Eyes Only

Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only

Confidential:

Q. So based on this document that you
reviewed in connection with your opinions,

Confidential: Attorney's Eyes Only

Is that correct?

A. That's correct.

Q. And at that time, when they're
developing the GX, they said in this document

Confidential: Attorney's Eyes Only

Confidential: Attorney's Eyes Only

Confidential: Attorney's Eyes Only

Confidential: Attorney's Eyes Only
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Correct?
A. I see that in the document. Yes.
Q. That's what Honda said-?
A. Yes.

Q. And Honda also said that [OLERIER

Confidential: That's what they said. Correct?
A. I see that also.
Q. And this is a document you reviewed in

connection with your opinions in this case?
A. Yes.
Q. Now, I'd ask you to turn to

Page 0057927 in Exhibit 191-A. And you see a

page there entitled (SN ENIEIRNIEEYSEENONY
Confidential: Correct?

A. Yes. I see that.

Q. And there again, there's a discussion

I Conidential Attorney's Eyes Only ————— — = == ]
A.
Q.
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[Page 117]

Confidential: Attorney's Eyes Only

ConfideniaJill —
A

Yes.

Q. And, in fact, under SNGLEMNER

Confidential: Attorney's Eyes Only

Confidential: Attorney's Eyes Only

Confidential: Correct?
A. Yes.
Q. I8 A-F-RT4- M Confidential: Attorney's Eyes Only

Confidential: Attorney's Eyes Only

Do you see that?

A. Yes, I do.

Q. So it's your understanding from reading
this development document regarding the GX that
Is that
right?

A.

Q. I'll withdraw that question.

Honda, in this document, [ENEERERNCGETEENCS

Confidential: Attorney's Eyes Only

Confidential: Attorney's Eyes Only

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com




JAMES MIERITZ

[Page 118]

1 E—
2 A. What this document is telling me,
3

4

5 Q. Okay. So when they use the term

N Coniicential: Atiomey's Eyes Only |

7 -SRI Coniicential: Atiomeys EyesOny |
N Conicenia: |
N Coniicential: Attoney's EvesOny |

10 Confidential: Attorney's Eyes Only
11

12 Q.

13 Do you see that?

14 A. Yes, I do.

15 Q. And do you see that

16
17 Do

18 you see that?

19 A. Yes, I do.

20 Q. What do you understand by

21

22 A. In my experience, you can ship engines
23 single carton or in a pallet carton. And I think
24 here they're talking about, they're looking at

25 Confidential: Attorney's Eyes Only
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[Page 1109]
Confidential: Attorney's Eyes Only
Q. And if you -- and what they're saying

is if --
Right?

MS. FRAZIER: Objection. Calls for
speculation.
THE WITNESS: Can I answer?

Q. You may answer.

A. One of the goals was [SIIEREIRENGIHIEE
Confidential: Attorney's Eyes Only

Confidential: Attorney's Eyes Only But that was the
goal.
Q. And that makes sense, based on your 40

years of experience as an engine designer?

A.  Sure.

Q. And then, Mr. Mieritz, I'd ask you to
take a look at Page No. 0057929, please.
(Witness complies.)

A. Okay.

Q. And on that document, ONNLEWNEE
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Confidential: Attorney's Eyes Only Do you see

that?

A, Yes, I do.

Q. Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only

Do you see that?
A, Yes, I do.

Q. Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only
Confidential: Attorney's Do you see that?

A, Yes, I do.

Q. And, in fact, the document, itself,

this particular page, SNGENERNTGERISESIONY
Confidential: Attorney's Eyes Only

A. Correct.
Q. And as a design engineer for engines

for over 40 years, you would understand Sl

MS. FRAZIER: Objection. Calls for

speculation.
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Q. Correct?
MS. FRAZIER: You may answer.

A. I'm sure I understand some of the

Q. But you'd understand, as a design --
someone with 40 years of design experience,

taking a look at this planning document,

Correct?

MS. FRAZIER: Same objection.

A. I would assume that that's why they had
that column. Yes.

Q. And as a design engineer for over 40
years, in fact, when you designed engines, you'd
often look at your objectives and then the
technical means for obtaining those objectives.
Right?

A. I don't think I would ever put it that
way, that I would look at my objectives and
technical means when I was designing engines. I
had a goal. I had a specification, and we may
have had meetings on how we're going to design

the engine. I don't know if it was specifically
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this type of document. But we would discuss
things of that nature. Yes.
Q. Okay. So, in your experience designing

engines, you would come up with goals and then
discuss ways to achieve those goals?

A. Yes.

Q. And it might not be in the specific
format as shown on Page 0057929 of

Exhibit No. 191-A, but you would recognize what

is shown on that page [SNGERETRNTIRENRISEEONY
Confidential: Attorney's Eyes Only Correct?

MS. FRAZIER: Objection.

A. Yes. I can understand the document.

Q. All right. [SNINGENERAGCIGENEISTES
Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only

Do you see that?

A. I see that.

0.
Do you

see that?

A. Yes, I do.

Q. Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only
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Confidential: Attorney's Eyes Only Correct?

MS. FRAZIER: Objection. Calls for

speculation.
A. Yes.
Q. You can answer. You can answer.
A. Yes, I see that.

Q.
Correct?

A. I see that in their document. Yes.

Q.
Correct?

A. Yes. I understand that.

Q. Confidential: Attorney's Eyes Only

Confidential: Attorney's Eyes Only

Confidential: Attorney's Eyes Only

Confidential: Attomeys Evesony Il
A. Yes. I see it. But I don't understand
it.

Q. Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only
Confidential: Attorney's

MS. FRAZIER: Objection.

Argumentative.
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A. Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only

Q. You did read Mr. Fujita's deposition --
A. Yes.

Q. -- correct?

A. Yes.

Q. And you recall that he testified that

the overall cubic configuration included the
box-like configuration of the overall engine
appearance and the individual components of that
engine. Correct?

MS. FRAZIER: Objection. Misstates

testimony.
Q. You recall that, don't you?
A. Yes. I read his deposition.
Q. And you recall that. Correct?

A. And I recall that. But on this

document SNGENERNCIOENRISGERONY
Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only

Q. But Mr. Fujita was involved in the
development of the GX engine. Correct?

A. Yes, he was.

Q. And if you had any questions as to what

Confidential: Attorney's Eyes Only meant on
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[Page 125]
Page 0057929, you could have asked him. Right?

A. I could have, but I didn't know how to
get in touch with him. I never talked to him.

Q. Okay. Mr. Mieritz, please look at
Page 0057933 of Exhibit 191-A.

(Witness complies.)

A. Okay.

Q. And do you see that page is entitled

A. Yes, I do.

Q.

A, Yes.

Q. And in number 3 on Page 0057933,
Do you see that?

A.

Q. You're absolutely right.
C

A. Okay.

Q.
Do you see that?
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1 A. I see that.
2 Q. Do you see
3
4 Correct?
5 A. Yes.
6 Q.
7
8
: Do you
10 see that?
11 A.
12 Yes, I do.
13 Q. So do you understand this to mean that

14 Confidential: Attorney's Eyes Only
15 Confidential: Attorney's Eyes Only

16 MS. FRAZIER: Objection. Calls for

17 speculation.

18 A. I understand this to beQlEN

19 I
20 I

21
22

23 Q. All right.

24 A. Whatever that means.

25 Q. So your understanding is that
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Confidential: Attorney's Eyes Only
Right?
A. Yes.

Q. And that with respect to that, they

determined [SNERIEINGIGEEISCERONY
Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only

A. That's what it says. Yes.

Q. I'd ask you now to take a look at
Page 0057950 of Exhibit 191-A.

(Witness complies.)

A. Almost the last page. Okay.

Q. Confidential: Attorney's  Confidential: Attorney's Eyes Only
Right?

A, Yes, it is.

Q.

Correct?

A. Yes, I do.

Q.
Do you see

that?
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A. Yes.
Q. Presumably, that's what Honda was
looking to achieve in its new GX engine?
MS. FRAZIER: Objection. Calls for

speculation.

A. This is telling me that [OGIREREIRENTGIGEN
Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only

Q. And then you take a look at the

supplementary explanation, and isn't it true that

Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only Correct?

A. To me, performance has nothing to do

with mounting capacity.

Q. Mounting capability?
A. Capability. Excuse me.
Q. Isn't it true that a manufacturer of a

general-purpose engine needs to provide an engine
to the OEM that can be appropriately mounted in
its products?

A. Yes, it is.

Q. And isn't it true that if a company
does not provide an engine that is mountable into

those products, then it won't be able to compete
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[Page 1209]

effectively in the market. Right?

A. Typically, OEMs and alike mount the
engine. And if there's interference with some
parts, they can design around that, if that's the
engine that they choose.

Q. Well, certainly, in your experience of
40 years as a design engineer, excellent mounting
capability is indicative of the quality of an
engine. 1Isn't that true?

A. No. You don't equate quality and
mounting capability at all.

Q. You don't. Why not?

A. Quality is perceived manufacturing,
whether the part component meets its dimensional
specifications, whether out of a lot of 100
pieces, X number of pieces are thrown out.

That's quality.

Q. Why do you suppose Honda was trying to

improve the mounting capability of its engine?
MS. FRAZIER: Objection.

A. I was not there at the time, Ken. So I
don't know why they looked into that.

Q. Well, they certainly felt that this was
an important aspect of improving the GX engine.

Right?
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[Page 130]

MS. FRAZIER: Objection.

A. Possibly. Possibly they had failures
on their ME engine, and that was one of the goals
here, was to be better than the ME engine.

Q. And if they had failures on the ME
engine with regard to mounting capability, that

might handicap them in the market. Right?

A. It may not handicap them, but if you
were -- if you had failures on the ME engine,
you'd have to correct the failures. I would

think their goal on new engine design, one of
their goals was to improve what they had on the
ME engine.

Q. Okay. As far as you're concerned,
based on your experience with the GX engine and
40 years of design, is the GX engine an
improvement over the ME engine that previously
existed in the market for Honda?

A. I have no experience, Ken, on the older
engines, so I couldn't answer that question.

Q. Were you in the -- were you working for

Briggs & Stratton in the '80s?

A. Yes.
Q. In the '70s?
A. Yes.
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[Page 131]
Q. But you didn't have any experience in
the marketplace with engines in the '70s?
A. I had experience, but the Honda engine
at that time was not perceived within the U.S.
market that Briggs competed with as being a
competitor.
Q. So any opinions that you've rendered

today are not based on any experience you've had
with the Honda engine prior to -- any personal
experience with the Honda engine prior to the
development of the GX engine, is that true?

MS. FRAZIER: Objection.

A. If you're referring to the ME engine?
Q. Yeah.
A. I have not had any experience with the

ME engine.

Q. The only experience that you had with
regard to the ME engine as part of this case is
based on materials that were provided to you
during the course of rendering your opinions.
Correct?

A. The only information that I received
was what was in front of me, Exhibit 198-A.

Q. 191-aA7

A. Excuse me. 191-A, and I may have
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[Page 132]

looked on the internet at the time just to see
what the ME engine was, what type of engine.

Q. Okay. So you've testified and it's
your opinion that the Honda GX engine, in the
trademark application, has an overall cubic
design. Correct?

A. Has an overall cubic appearance. Yes.

Q. Well, you used the word in your

opinions that you provided to counsel in this

case, the words "overall cubic design." Correct?
A. Okay. If that's what I said, we can
use that.
Q. Okay. So it's your opinion that the

Honda GX engine in the trademark application has
an overall cubic design. Correct?

A. Yes, it does.

Q. And, again, I apologize for the
repetition, but that overall cubic design refers,
in part, to the approximately equal width and
height of the GX engine when viewed from the
perspective of the drawing in the trademark
application. Correct?

A. When you equate cubic to length and
height, you're again equating it to a geometric

shape. When we're looking at the Honda engine in
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[Page 133]
the mark, they're looking at it as a cubic
appearance.
Q. So I'm going to show you your -- a copy

of your deposition so that you have that in front
of you. And I'd like you to go to Page 31 in
that deposition, please.

(Witness complies.)

A. Okay.
Q. All right. And, in particular, I am
going to ask you to start at -- taking a look at

Line 21 on Page 31. And I'm going to read from

it. Fair enough?
A. Yes.
Q. This, again, is taken from your

deposition on Friday, June 5th, here at Wilmer

Cutler's offices. Correct?
A. Yes.
Q. And you were sworn to tell the truth

under oath. Correct?

A. Yes, I was.

Q. And you did, correct?

A. Yes.

Q. And isn't it true that on that day in

that deposition, I asked you this question:

"QUESTION: So your opinion, in fact, is
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[Page 134]

that the overall cubic design in the trademark
shown in Exhibit 3" --

For clarification, that's now Applicant
Exhibit 6

-- "in Honda's view refers in part to the
overall cubic impression of the GX engine created
by the relative position, shape, size, and
orientation of the major GX engine components,
and in part to the approximate equal width and
height of the GX engine when viewed from the
perspective shown in the trademark application,
correct?"

Did I ask you that question?

A. Yes.

Q. And your answer was:

"ANSWER: Yes."

Correct?

A. Yes.

Q. And that's still your answer today.
Correct?

A. The overall impression of the Honda GX

engine is a cubic appearance to me, and the
design elements within the engine affect the
cubic appearance of the engine.

Q. What are the major external components
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[Page 135]

of the GX engine that you're referring to in your
answer to my question?
MS. FRAZIER: Objection.
Q. That is, the answer that I read from

your deposition on June 5th.

A. Can I answer?
Q. Yes.
A. Fuel tank, the air cleaner cover, the

fan/blower housing, the carburetor cover.

Q. And it's your opinion that the cubic
design of the GX engine in the trademark
application -- it's marked as Exhibit 6 -- allows
the GX engine to be compact. Correct?

A. Cubic and compact, no, not necessarily.

Q. You issued a report in this matter
dated September 28, 2012. Is that correct?

A. I don't have it in front of me. I
think that's the date of my expert report.

MS. FRAZIER: You can bring it closer
to you.

MR. NOWAKOWSKI: Yeah. You don't have
to stand up.

A. It feels good. 9/28/12.

Q. And if you take a look at Paragraph 88

in that report --
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[Page 136]
A. All right.

Q. -- you say -- and this report refers to
the GX engine that's in the trademark. Right?

A. Yes, it does.

Q. And you say at Paragraph 88, "While a
cubic design allows the engine to be compact,
other engine designs, for example, rectangular,
taller or wider or oblong, can serve this

function equally well and compete effectively

with the Honda GX engine." Do you see that?
A. Yes, I do.
Q. So you rendered that opinion at

Paragraph 88, correct?

A. Yes, I did.
Q. That's still your opinion. Correct?
A. Yes, it is.
Q. So it is, in fact, your opinion that

this cubic design of the GX engine allows the
engine to be compact. Correct?

A. The cubic design allows it to be
compact or other engine designs allow it to be
compact.

Q. Sure. But your opinion is that the
cubic design of the GX engine in Exhibit No. 6

allows it to be compact. Correct?
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[Page 137]
A. Among other designs, yes.
Q. Yeah. Your opinion is there might be
other designs that allow it to be compact.
Correct?
A. That's correct.
Q. But it's also your opinion that the
GX -- excuse me, yes, that the cubic design in

the trademark marked Exhibit No. 6 allows the GX
engine to be compact. Correct?

A. Yes. That's what I'm stating in
Paragraph 88.

Q. By the way, as long as we've got your
report opened up, at Paragraph 86 of your report,
in the first sentence you opined that "the
relative position, shape, size, and orientation
of each of the major Honda GX engine components

is consistent with and creates the distinctive

overall cubic design of the engine." Do you see
that?

A. Yes, I do.

Q. And that's still your opinion.
Correct?

A. Yes, it is.

MR. NOWAKOWSKI: I can take that back

from you.
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Q. So the particular shape, size, relative
position, and orientation of the major external
components of the GX engine that were chosen by
the designers of that engine function to create a
compact engine. Right?

A. When packaged together, as Honda has
done, yes, the particular shape and size of the
four components render it compact.

Q. And this overall cubic design of the GX
engine, in your opinion, is one of the
distinctive characteristics of the Honda
trademark application. Right?

A. Yes.

Q. It's true that most general-purpose
engines in the general-purpose engine market are
now overhead valve inclined cylinder internal
combustion engines. Correct?

A. Yes. I think the majority are. There
may still be some L-head engines.

Q. By the way, as an aside, how long have

you been retired from Briggs & Stratton?

A. 2006.

Q. Okay. So roughly the last -- for nine
years?

A. Yes.
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[Page 139]
Q. Okay.
A. Why?
Q. Now, an overhead valve internal

combustion inclined cylinder general-purpose
engine is made up of what you refer to as the
basic engine power plant, I think in your
testimony you called it the short block, plus the
outside or external engine components. Correct?

A. Yes. You have a short block, which is
the power plant, and then you add on the external
components, which fuel tank, air cleaner, fan,
housing, fan, carburetor, muffler, etc.

Q. So this basic engine power plant or
short block includes the cylinder head, the
piston, connecting rod and the cap, crankshaft,
cam gear, valve train, and various miscellaneous
gearing. Correct?

A. Crank case cover, lubrication system,
governor within the engine. Yes.

Q. And this basic engine power plant or
short block is an enclosed package with the cover
mounting to the cylinder, and the cylinder head
attached to the cylinder. Correct?

A. Yes, it is.

Q. And it's your opinion that the basic
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[Page 140]

engine power plant or short block of all of the
overhead valve inclined cylinder general-purpose
engines of a given horsepower in the market are
approximately the same size?

A. To the best of my opinion, they're
approximately the same size. I know within the
industry, the slant of the cylinder is different
from some competitors. But basically they're all
the same size.

Q. So it's the shape, size, position, and
orientation of the main external parts of the
general-purpose engine that can affect the
physical size of the engine; that is, how big it
is. Correct?

A. So you're saying the external parts
that are added on can affect the physical size?

Q. Yeah.

A. Yes. You can change the overall
appearance of the engine by those components.
Yes.

Q. It's your view that fuel tank capacity
is an issue for general-purpose engines like the
GX, in that OEMs in the market want engines with
as much fuel capacity as they can get. Correct?

A. Yes. Typically, when you're developing
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[Page 141]

a new engine, customers will come back and say
they want a large fuel tank, as big as you can
make it.

Q. And it's also your opinion that the
best shape and dimensions to optimize fuel
capacity and maintain the compact GX design
depend on the relative size, shape, position, and
orientation of the other major external engine
components on the GX. Correct?

A. Yes.

Q. Mr. Mieritz, I've placed in front of
you what has been previously marked as Applicant
Exhibit No. 33. Do you see that?

A. Yes, I do.

Q. And is it your understanding that
Applicant Exhibit No. 33 is a picture of the line
drawing contained in the trademark application
marked as Exhibit No. 6 with the addition of
letters A, B, C, and D?

A. Yes. I see that.

Q. Now, generally speaking, can you
identify that the letter A is pointing to the air
cleaner cover?

A. Yes.

Q. And the letter B is pointing to the
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[Page 142]
fuel tank?

A. Yes.

Q. And the letter C is pointing to the
carburetor?

A. Carburetor, carburetor cover. Yes.

Q. Carburetor cover. And D is pointing to
the fan cover?

A. Yes.

Q. And underneath the fan cover is the
fan?

A. Yes.

Q. Now, in your experience as an engineer,
after you've -- an engineer who is designing an
engine has completed the short block, they'll
begin to design and locate the major external
engine components. Correct?

A. Yes.

Q. And, in your experience, typically an

engineer designing a new engine will begin with
the fan, flywheel, and ignition systems. Right?
A. That's where I would start. Yes. I
think that's where most designers would start.
Q. And the designers of the GX engine
placed the fan and the fan cover in the lower,

right side of the GX engine, as shown on
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[Page 143]
Exhibit 33. Right?

A. Well, the fan is a rotating member, and
it has to be mounted to the crankshaft. So the
crankshaft is -- center line is located, I
wouldn't say on the right side. I would call
that the center of the engine.

Q. Okay. And the fan cover is located, at
least on this depiction, in the center, to the
right of the Exhibit 33. Correct?

A. The fan cover on the right-hand side
has a radial shape to it.

Q. And it's true that the diameter of the
fan on these general-purpose engines is usually
the same among engines in the market. Right?

A. I really couldn't comment on whether
the outside diameters are exactly the same.
You'll tend to try to get as large a fan as you
can to produce as much air as you can. But you
also have to be -- think about noise.

Q. Applicant's counsel marked this morning
Applicant No. 42, which is your declaration
before the United States Patent and Trademark
Office. Right?

A. Yes.

Q. And in Paragraph 30 of that
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[Page 144]

declaration, you state, "Fan size ultimately
determines cooling rate of the engine. The
larger the fan, the better. But noise must be --
must also be considered. Maximum fan diameter is
established by the center line of the crankshaft
to the mounting legs of the cylinder. This
dimension is usually equal among competitors."

Do you see that?

A. Yes, it is.

Q. And that's still your opinion?

A. Yes, it is.

Q. Now, in Exhibit No. 33 --

A. Excuse me. When we're talking about

that dimension, that dimension is the center line
of the crankshaft with respect to the mounting
surface on the legs of the engine. That's an SAE
standard that the industry uses. So that's

universally accepted throughout the industry.

Q. Probably explains why the dimension is
usually equal among competitors. Right?

A. Yes. Yes.

Q. All right. So take -- go back to

Exhibit No. 33, if you will.
(Witness complies.)

A. Okay.
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[Page 145]

Q. Now, you can't see the inclined
cylinder or the cylinder head on that exhibit,
can you-?

A. No, you can't.

Q. But it obviously exists on the GX
engine. Right?

A. Yes. I know from experience the
cylinder is inclined.

Q. Okay. And where, relative to the
picture on Exhibit -- Applicant Exhibit No. 33 is

the inclined cylinder and cylinder head on a GX

engine?
A. I'm pretty sure the incline is at a
25-degree angle. So if you take the center line

of the engine, which is basically inside the
dotted circle you see, that would be the center
line of the crank. A 25-degree angle from
horizontal is where the cylinder bore extends
outward to the left, and I don't know the length
of the bore and, but attached to the cylinder is
a cylinder head.

Q. And when you say "outward," so it's
effectively behind what we see here --

A. Yes, it is.

Q. -- on Exhibit 33. Correct?
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[Page 146]
A. Yes, it is.
Q. And the cylinder extends at an
approximately 25-degree angle up toward the
carburetor. Correct?
A. Yes, it does.
Q. And the cylinder head, on top of the

cylinder, is proximate to the carburetor.
Correct?

A. The cylinder head would be
approximately behind the carburetor, as you see

here. Maybe upwards on a 25-degree angle,

slightly.
Q. But close to the carburetor. Right?
A. Yes.
Q. Now, one of the functions of the

carburetor in these kinds of general-purpose
engines is to take air that comes from the --
through the air cleaner and fuel that comes from
the fuel tank, and combine them to create a
combustible mixture. Correct?

A. Yes. The air and fuel are mixed
together and metered in the carburetor, depending
on the engine requirements at that particular
time, and then with a spark and a compression,

there's an explosion that produces your engine
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[Page 147]

power.

Q. All right. So the combined air-fuel
mixture that's in the carburetor moves through
the intake wvalve into the cylinder. Right?

A. It moves into the cylinder head.

Q. To the cylinder head through the intake

valve on the cylinder head. Correct?

A. Yes.

Q. And then the spark plug causes that
combustible mixture to explode. Correct?

A. The spark plug ignites the mixture.
Yes.

Q. And that causes the piston, which is

inside of the cylinder, to move down. Right?

A. Yes. The explosion forces the piston
down, produces a revolution.

Q. All right. And all of this, all of
this that we just talked about, is kind of
fundamental to the purpose of the GX engine,
which is to essentially convert this combustible
mixture of air and fuel into mechanical energy,
which then runs a piece of equipment in the
marketplace. Right?

A. It's a practice on all internal

combustion engines. Yes. Not only the GX.
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[Page 148]
Q. Right. But it is certainly that on the
GX. Correct?
MS. FRAZIER: Objection. Vague.
A. It's a requirement to run the engine.

Yes.

Q. And you would agree that engineers
designing a general-purpose engine ideally locate
the carburetor near the intake valve of the
cylinder head. Right?

A. In my experience, the carburetor has
been located away from the cylinder head. You
don't necessarily have to mount the carburetor
directly to the cylinder head. It can be mounted
further away.

Q. My question was: You agree that
engineers have of a general-purpose engine

ideally locate the carburetor near the intake

valve. Correct?
A. That would be my first choice.
Q. And the reason designers of

general-purpose utility engines, like you, want
to keep the carburetor near the intake valve is
because it keeps a consistent fuel supply
entering the engine, which in turn provides

better combustion characteristics. Correct?
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[Page 1409]

A. No. Even if the carburetor is mounted
away, whether it's on a manifold, a distance, the
carburetor has to be calibrated for that
distance. And it's metered. It pulls in the
required amount of fuel that the engine is asking
for. So whether it's mounted close or whether
it's mounted further away with a manifold, you're
still asking for a fuel mixture, and that mixture
is determined by the carburetor venturi and jets
within the carburetor.

Q. So, first of all, if it's mounted
further away with a manifold, is that an
additional expense for the engine?

A. It could be.

Q. All right. 1I'd ask you to grab your
deposition again that was taken on June the 5th.
Do you have that there?

A. Yeah.

Q. I ask you to take a look at Page 114.

(Witness complies.)

A. 114. Yes.

Q. And did I ask you these questions, and
did you give these answers?

A. Where are you?

Q. I'm sorry. At Page 114, No. 5.
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[Page 150]

Starting at Line 5.

A. Okay.

Q. "QUESTION: 1Is it important for the
carburetor to be located near the intake valve,
as it is in the GX engine?

"MS. FRAZIER: Objection.

"ANSWER: You try to keep the carburetor
near the intake valve on the cylinder head, if at
all possible, on range and design.

"QUESTION: And why is that?

"ANSWER: It's just a better design, better
flow characteristics that you get. Although
automotive mounts, there are old carburetors on
the older engines, quite a far distance from the
cylinder head.

"QUESTION: But in the general-purpose
engines --

"ANSWER: We try to keep it close within
reason.

"QUESTION: Okay. And that's to keep
consistent supply of fuel entering the engine
cylinder, correct?

"MS. FRAZIER: Objection.

"ANSWER: The shorter it is, the better

combustion characteristics you have, yes."
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[Page 151]

Did I ask you those questions, and did you
give me those answers?

A. Yes, you did; and, yes, I did.

Q. And, in fact, the designers of the GX
engine that is shown in Applicant's
Exhibit No. 33 located the carburetor near the
cylinder head on -- near the intake valve on the
cylinder head. Correct?

A. Yes. I'm sure it's direct mounted to
the cylinder head.

Q. Now, the purpose of the air cleaner on
the general-purpose engine is to provide clean

air to enter the intake valve and mix with the

fuel in the carburetor. Correct?

A. You said the purpose of the air
cleaner?

Q. Yes.

A. Yes. Air cleaner and air cleaner
element.

Q. And essentially it removes particulate

from the air, which could inhibit performance of
the engine. Right?

A. Yes. You want clean air.

Q. And would you agree that the engineers

of the GX engine placed the air cleaner directly
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[Page 152]

above the carburetor?

A. It's directly above the carburetor --
well, within reason. It's above the carburetor.
Yes.

Q. As a matter of fact, you've indicated
that the air cleaner was almost seated on top of
the carburetor. Correct?

A. Well, the air cleaner does not seat on
top of the carburetor. You've got an air cleaner
base. That base is connected to an intake elbow,
which routes the air through a 90-degree turn
into the carburetor. So the air cleaner is
situated on top of the air cleaner base.

Q. Which, in turn, is on top of the

carburetor in Exhibit 33, the trademark GX.

Correct?
A. Which is above the carburetor. Yes.
Q. And the air cleaner must be connected

to the carburetor. Correct?

A. Yes.

Q. And the placement of the air cleaner
above the carburetor in the trademark application
allows the air cleaner to provide clean air to
the carburetor. Correct?

A. Yes.
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[Page 153]

Q. And, in fact, it's your opinion that
the further away from the carburetor you move the
air cleaner, the more material you need to
connect the air cleaner and carburetor, and the
higher the cost. Correct?

A. If you move it away, it depends on your

design, whether the cost is going to increase.
If you have a remote-mounted air cleaner, you've
got a tube. You have extra cost of the tube. If
you've got a front-mount air cleaner, it may even
be less cost than on the GX version.

Q. All right. 1I'm going to ask you to

take a look at your June 5th deposition again,

please.
A. Okay.
Q. This time I'll ask you to take a look

at Page 112.
(Witness complies.)

A. Okay.

Q. And starting at No. 7, Line No. 7. My
question will be, did I ask you this question,
and did you give me this answer?

"QUESTION: If you move the air cleaner
further away from the carburetor, are you

essentially adding material to the engine to
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[Page 154]

connect the air cleaner to the carburetor?
"ANSWER: Yes, you are.
"QUESTION: Is that an added cost?
"ANSWER: Usually, yes, it is."

Did I ask you those questions?

A. Yes, you did.
Q. Did you give me that answer?
A. Yes, I did.

MS. FRAZIER: Ken, if you're switching
topics, is now a good time for a break for lunch?

MR. NOWAKOWSKI: Can I -- I'm actually
just -- I've got about three or four more
questions in this area, then I'm done. Then I'll
move to something else.

MS. FRAZIER: That's fine.

MR. NOWAKOWSKI: 1Is that okay?

THE WITNESS: Yeah.

MR. NOWAKOWSKI: Okay. Good.
BY MR. NOWAKOWSKI:

Q. Mr. Mieritz, would you agree that once
the engineers of the GX engine placed the
carburetor and the air cleaner and air cleaner
cover in their respective positions, the logical
position to place the fuel tank to maintain the

engine's compactness is above the fan cover, as
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[Page 155]

shown on Applicant No. 33 and in the trademark
application?

A. If that was the sequence they used,
yes. I don't know what sequence they used.

Q. It's your opinion that convenient
engine maintenance is necessary -- is a necessary
feature for a general-purpose engine to compete
in the market. Correct?

A. Yes, it is.

Q. And it's your opinion that the GX
engine shown in the trademark application marked

as Exhibit No. 6 enables convenient maintenance.

Correct?
A. Yes, it does.
Q. And it's -- and the way the GX

designers designed the shape, size, orientation,
and relative positions of the major external
components of the GX engine created an engine
that allows for convenient maintenance of certain
engine components. Correct?

A. You have to provide clearance and
access points for the maintenance parts. Yes.

Q. So, again, just to be clear, the GX
designers designed the shape, size, orientation,

and relative positions of the major external
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[Page 156]

components of the GX engine in such a way as to
create an engine that allows for that convenient
maintenance. Correct?

A. I don't think the design of the major
components affect the maintenance points. You
need to provide clearance for them, once you have
them designed, and access.

Q. Can you take a look at your deposition

again, please.

A. Sure.
Q. This time, I'll ask you to take a look
at Page 47.

(Witness complies.)

A. Okay.

Q. And I'll specifically ask you to take a
look at Line 19. And, Mr. Mieritz, did I ask you
this question, and did you give me this answer?

"QUESTION: So the way the GX designer
designs the shape, size, orientation, and
relative position of the external components of
the engine contributed to create an engine that
allows for convenient maintenance, right?

"ANSWER: On some of the components, yes."

Did I ask that question, and did you give

that answer?
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[Page 157]

A. Yes, I did; and, yes, you did.
Q. And you agree that adaptability to a
wide variety of applications is a necessary

requirement for a general-purpose utility engine.

Correct?
A. Yes.
Q. And, in fact, Honda advertises its

compact GX engine design as making its GX engine

adaptable to a wide variety of applications.

Correct?
A. I believe they do. Yes.
Q. And, in fact, you've seen that Honda

literature. Haven't you?
A. Yes.
MR. NOWAKOWSKI: We can take a break.
(Lunch recess was taken.)
(Utility Model No. S63-32344
marked Opposer's Exhibit 26.)
(Utility Model No. S62-33961
marked Opposer's Exhibit 27.)
(Utility Model No. S63-35160
marked Opposer's Exhibit 28.)
BY MR. NOWAKOWSKI:
Q. We're back on the record after lunch.

I'm going to ask you some more questions. Is
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[Page 158]
that okay?
A. It sure is.
Q. First question I'm going to ask is, did
you discuss any aspect of your testimony with
counsel during our lunch break?
A. I think the only thing we talked about

was when you mentioned the rotating fan diameter,
she just wanted an explanation of what that
center line dimension was.

Q. Okay. I have now shown you and put in
front of you what has been marked as Opposer
Exhibit 26. Do you see that?

A. Yes, I do.

Q. And that's a Japanese utility model,
S63-32344. 1Is that right?

A. I see the -- yes. Yes, it is.

Q. And it's both a Japanese version and an
English version. Correct?

A. It appears to be. Yes.

Q. And you reviewed this -- I'm going to
refer to this as the '344 utility model.

A. Sure.

Q. And you've reviewed this '344 utility
model in connection with your opinions in this

matter. Correct?
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[Page 1509]
A. Yes, I have.
Q. And you understand that the '344
utility model is a Japanese-examined utility
model. Correct?
A. Yes, it is.
Q. And the '344 utility model is a utility

model on a general-purpose internal combustion
engine as claimed and described in the utility
model. Correct?

A. Yes, it is.

Q. And the -- and Honda is the Applicant
for the '344 utility model. Correct?

A. Yes, it is.

Q. Do you agree that the '344 utility
model is a utility model for the Honda GX engine?

A. I agree they're claiming a
general-purpose engine, whether it's a GX or any
other similar engine.

Q. You do agree that it depicts and
describes an engine similar to the GX. Right?

A. It describes an engine that has similar
characteristics to the Honda GX engine.

Q. I refer you to Figure 1, which is on
Bates No. 0061135. I'm sorry. I think I

misspoke. 1It's 0006515. Withdraw that.
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[Page 160]

I'm sorry. I withdraw that question,
because I was looking at the wrong exhibit.

Okay. 1I've got it straight.

A. Okay.

Q. Take a look at Bates 0061135. Okay?

A. Yes.

Q. And on the top of that page is what's
shown as Figure 1. Correct?

A. Yes.

Q. And Figure 1 in this '344 utility model

shows an engine configured similar to the GX

engine. Correct?

A. It shows a single cylinder, horizontal
shaft, overhead valve, slant engine. Yes.

Q. Well, my question is, it shows a
utility model -- excuse me, the utility model

shows an engine configured similar to the GX.
Correct?

MS. FRAZIER: Objection. Asked and

answered.
Q. You can answer.
A. Yes.
Q. And it's your opinion that the basic

configuration of the engine described and

depicted in the '344 utility model [SEINGERNEIRTIGENES
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[Page 161]
B  Correct?

A. I'm confused by all the numbers, but if
you're referring to the engine on the mark --
okay.

Q. Should I ask the question again?

A. In a minute. Okay.

Q. So my question is: It's your opinion
that the basic configuration of the engine
described and depicted in the '344 utility model
is the same as the engine shown in the Honda
development document marked as Exhibit 191-A at

Bates Page AHGX0057928. Correct?

A. Confidential: Attorney's Eyes Only
Confidential: Attorney's

Q. And the two inventors of the engine
described and claimed in the '344 utility model
are Mr. Yamaguchi and Mr. Ogano. Correct?

MS. FRAZIER: Objection.

A. Yamaguchi and Ogano. Yes.

Q. And both of those individuals were
involved in the development of the GX engine.
Correct?

A. I think I've seen their name on the
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[Page 162]
Honda literature that I have. Yes.
Q. So Mr. Fujita testified that they were
both involved in the development of the GX
engine. Correct?
A. Yes.
Q. And, as a matter of fact, on some of

that literature, Mr. Yamaguchi was listed as a
project leader, correct, on the GX engine?

A. I believe so.

Q. And Mr. Fujita has testified that the
GX engine was developed between 1980 and 1983.
Correct?

A. Yes.

Q. And the '344 utility model was filed in
1982. Correct?

A. Yes.

Q. And the '344 utility model claims and
describes a general-purpose engine with an

inclined cylinder.

A. Yes, it does.

Q. Just like the GX engine. Correct?

A. Just like the GX or many other engines.
Yes.

Q. And the engine claimed and described in

the '344 utility model has an overhead valve
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[Page 163]
system. Correct?
A. Yes.
Q. Just like the GX engine. Correct?
A. Yes.
Q. And the engine claimed and described in

the '344 utility model has a slanted fan cover.
Correct?

A. It includes the outer surface of a fan
cover located on the opposite side. So what I
see, it just talks about fan cover located on the
opposite side.

Q. Do you have your deposition in front of

you, please?

A. Yes.

Q. Take a look at Page 56, please.
(Witness complies.)

A. Okay.

Q. Did I ask you this question, and did

you give this answer?

"QUESTION: And the utility model '344 has a
fan housing with a slant, correct?

"ANSWER: Pictorially, it shows that. I'm
trying to read in the verbiage if it says that.
He calls it a 'fan cover' located the opposite

side."
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[Page 164]

Did I ask that question, and did you give

that answer?

A. It's the same answer I gave right now,
yes.

Q. So, pictorially, it shows a fan cover
with slants. Correct?

A. Yes, it does, pictorially. So it's the

back side of a fan cover.
Q. And that same Figure 1 that you were
looking at on the '344 utility model shows a fan

cover that is slanted in the same direction as

the slant on the GX fan cover. Correct?
A. It's slanted upward. Yes.
Q. And Figure 1 of the '344 utility model

shows an engine whose height and width from the

front view are about the same. Correct?

A. Correct.

Q. And that's the same as the GX engine.
Correct?

A. That's correct.

Q. And the overall appearance of the

engine claimed and described in the '344 utility
model is squarish from the front, in your
opinion. Right?

MS. FRAZIER: Objection. Calls for
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[Page 165]

speculation.

A. It doesn't show the front side. I
would have to assume it looks square from the
front side.

Q. You would -- would you presume that,

based on your experience and what you see from

the -- from Figure 1°?
A. From looking at the back side, yes.
Q. And that's the same as the GX engine;

that is to say, the overall appearance of the GX
engine is also squared from the front. Correct?

A. Yes.

Q. And the overall squarish appearance of
the GX from the front view is one of the
distinctive features of the overall cubic design
of the engine in the Honda trademark, in your
opinion. Correct?

A. The overall shape of the Honda, when
viewed from the 2D, yes, gives it a cubic
appearance.

Q. Well, it gives it a squarish appearance
from the front; that is to say, approximate equal
height and width. Correct?

A. Yes.

Q. And Figure 1 of the '344 utility model
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shows the fuel tank of the engine in the same
location as the fuel tank on the engine described
in the GX engine on the trademark. Correct?

A. Viewed from the front, it's on the
upper right-hand side. Yes.

Q. And Figure 1 of the '344 utility model
shows an engine with an air cleaner and cover in
the same place as the air cleaner and cover in
the Honda trademark application, GX engine,
right?

A. It shows it, yes, to be in the
approximate same location.

Q. And both the fuel tank in the location
shown in Figure 1 of the '344 utility model and
the air cleaner in the location shown in Figure 1
of the '344 utility model are claimed in the
Claims section of the '344 utility model.
Correct?

A. The fuel tank is claimed that it is
located above the crank case and air cleaner
located above said cylinder head. Yes.

Q. And the fuel tank and air cleaner cover
shown in Figure 1 of the '344 utility model and
described and claimed in that utility model are

in the same position relative to each other as
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shown in the Honda trademark application,
Exhibit No. 6. Right?

A. Yes, they are.

Q. And the fuel tank shown in Figure 1 of
the '344 utility model is approximately
rectangular in shape. Correct?

A. Yes, it is.

Q. And the fuel tank shown in the Honda
trademark is roughly rectangular. Correct?

A. Yes, it is.

Q. And, in your opinion, the rectangular

shape of the fuel tank on the engine in the Honda
trademark is one of the features which
contributes to the distinctive design of the
Honda trademark engine. Correct?

A. It's one of the many features. Yes.

Q. And, in your view, a rectangle is a

boxy shape. Right?

A. It's relative. I wouldn't consider
it -- the Honda GX fuel tank to be boxy.

Q. Can you take a look at your deposition,
please.

A. Sure.

Q. This time at Page 59.

(Witness complies.)
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A. Okay.

Q. And, in particular, I'll refer you to
Lines 2 -- line 21.

A. Okay.

Q. "QUESTION: Do you consider a rectangle
to have a boxy shape?

"ANSWER: It's a relative term. I mean,
boxy could be more squarish to some people. I
suppose you could consider rectangle to be
somewhat of a box."

Did I ask you that question, and did you
give me that answer?

A. Yes, you did; and, yes, I did.

Q. Is the outside shape of the air cleaner

cover claimed and described in the '344 utility
model essentially square?

A. I would say it's essentially square
with a domed top.

Q. And is -- and that is the same as the
outside shape of the air cleaner cover on the
engine in the Honda trademark applications.
Correct?

A. The Honda shape is square with a
beveled edge along the top. And it's not domed.

It's flat. It's horizontal.
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Q. But the basic outside shape is
essentially square. Correct?

A. Basic outside shape is essentially the
same. Yes.

Q. And the top of the air cleaner cover
and the top of the fuel tank on the engine
claimed and described in the '344 utility model
are at about the same height. Correct?

A. Yes. Approximately the same height.

Q. And that's the same as the GX engine in
the Honda trademark application. Right?

A. Yes, it is.

Q. Based on the relative position of the
main external parts that are visible on Figure 1
of the '344 utility model, you would consider the
engine depicted in the '344 utility model to have
an overall cubic design. Correct?

A. Again, if you're referring to a cube,
geometric length and width, yes. If you're
referring to the cubic appearance that's depicted
on the mark, I would say no.

Q. Take a look at Exhibit 62, please --
I'm sorry, your deposition at Page 62, please.

(Witness complies.)

A. Okay.
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Q. And at Line 11, did I ask you this
question and did you give me this answer?

"QUESTION: Based on the position -- the
relative position of the external parts that you
see in Figure 1, can you surmise that the engine
depicted in utility model '344 has an overall
cubic appearance?"

"MS. FRAZIER: Objection.

"ANSWER: Just offhand, I would consider it
to be overall cubic."

Did I ask that question, and did you give
that answer?

A. Yes, you did; and, yes, I did.

Q. The fuel tank on the engine described
in the '344 utility model has a seam. Correct?

A. Yes, it does.

Q. The fuel tank on the GX engine in the
Honda trademark application has a seam. Correct?

A. Yes, it does.

Q. The muffler on the engine described in
the '344 utility model is positioned above the
cylinder head and on the opposite side of the
cylinder head from the air cleaner. Correct?

A. It's positioned above the cylinder head

and opposite the air cleaner cover. It's above
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[Page 171]
the cylinder head, and it's, yes, on the back
side of the air cleaner cover.

Q. So the answer is yes?

A. Yes.

Q. The upper surface of the air cleaner
cover, muffler and fuel tank on the engine
described in the '344 utility model are
substantially flush with one another. Correct?

A. Yes.

Q. On the engine described in the '344

utility model, Honda has positioned the fuel
tank, air cleaner, and air cleaner cover and
muffler in the space having a volume as large as
possible above the crank case, cylinder, and
cylinder head. Correct?

A. Repeat that again.

Q. Sure. On the engine described in the
'344 utility model, Honda has positioned the fuel
tank, air cleaner and air cleaner cover and
muffler in a space having a volume as large as
possible above the crank case, cylinder, and
cylinder head?

A. Yes. I would agree with that.

Q. And would you also agree that in the

'344 utility model, Honda says that its
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[Page 172]

configuration of the major external components of
the engine described there is a favorable design
because it allows the fuel tank, air cleaner and

muffler to be arranged compactly?

A. You're saying it states that in the
claims?
Q. I'm asking whether that Honda says that

in the '344 utility model.

A. I'd have to read through it to find
where it says that.

THE WITNESS: Could you read the
question back, please.
MR. NOWAKOWSKI: Sure.

Q. Would you agree that in the '344
utility model, Honda says that its configuration
of the major external components of the engine
described there is a favorable design because it
allows the fuel tank, air cleaner and muffler to
be arranged compactly? You can take a look at
the entire document, but I would refer you to the
end of the second paragraph in -- on
Page AHGX0061139.

A. Yes. I see that.

Q. And isn't it -- it's also true,

Mr. Mieritz, that in the '344 utility model,

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com




JAMES MIERITZ

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

[Page 173]

Honda says that compactness, light weight,
adaptability to a wide variety of applications,
and ease of maintenance are all necessary
requirements for a general-purpose utility
engine?

A. Again, I'd have to read through this to
see where they say that

Q. Again, you can read the entire thing.
But if you take a look at the first two
paragraphs of AHGX0061137, it might help.

A. "Internal combustion engines of this
kind are not only compact and light weight, but

are also adaptable to a wide variety of

applications.” So I see that on the first
paragraph.
Q. And does it also say, "The purpose of

this model," meaning the utility model, "is to
provide an internal combustion engine that
fulfills those requirements necessary for
general-purpose internal combustion engines"?

A. Yes, it does. I see that.

Q. And is it true that in the '344 utility
model, Honda says that the engine described and
claimed in the '344 utility model is compact,

lightweight, and adaptable to a wide variety of
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applications?
A. I don't see that in the claim. I see
that in the general description.
Q. Isn't it true, Mr. Mieritz, that Honda

is telling us in the general description that the
utility model that's claimed here meets those
requirements of compactness, lightweight, and
adaptability to a wide variety of applications?

A. In my experience with patents -- you're
better than me in patent language -- but I've
always been taught that the claims are what is
most important. The description is talking about
a general engine that's necessary in order to
meet the claim.

Q. On Page AHGX0061137, Honda does tell us
that the purpose of this model, meaning the '344
model, is to provide an internal combustion
engine that fulfills the above requirements,

which are light weight, compact, and adaptability

to a wide variety of applications. Right?

A. Where is that?

Q. That is that second paragraph on
AHG0061137.

A. Yes.

Q. And Honda also says in the '344 utility

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com




JAMES MIERITZ

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

[Page 175]

model that the engine described and claimed there
allows for easy care and maintenance of various
engine parts. Correct?

A. Yes, it does.

Q. And it's your opinion that the engine
claimed and described in the '344 utility model
is a lightweight and compact design. Correct?

A. Yes, it is.

Q. And it's your opinion that the engine
claimed and described in the '344 utility model

is adaptable to a wide variety of applications.

Correct?
A. Yes, it is.
Q. And it's your opinion that the engine

described in the '344 utility model allows for
convenient maintenance. Correct?

A. That's the whole purpose of this patent
is for serviceability. Yes.

Q. Okay. You can put that one aside. All
right. I've shown you what has been marked as
Opposer Exhibit No. 27. Do you have that in
front of you?

A. Yes, I do.

Q. And that is a Japanese utility model

S62-33961. Correct?
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A. Yes, it is.

Q. And you reviewed this utility model in
connection with your opinions in this matter.
Correct?

A. Yes, I did.

Q. And the '961 utility model is an
examined utility model filed by Honda Motor
Company on September 22, 1982. Correct?

A. Yes.

Q. And, again, this '961 utility model was

filed in the window when Honda was developing its

GX engine. Correct?
A. Yes.
Q. The inventor of the '961 utility model

is Mr. Yamaguchi, whom you understand to have

been involved in the development of the GX

engine. Correct?

A. Yes. I see that.

Q. And the '961 utility model claims a
general-purpose engine. True?

A. Yes.

Q. Take a look at Figure 1.

(Witness complies.)
Q. And does Figure 1 in the '961 utility

model show an engine of the same general
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configuration as the GX engine in the trademark

application?

A. It's a very generic drawing of the same
drawing in the GX application. Yes.

Q. And the engine described in the '961

utility model has a generally square air cleaner
cover. Correct?

A. Yes.

Q. Like the GX engine in the trademark
application? Correct?

A. Yes.

Q. The engine described in the '961
utility model has a generally rectangular fuel

tank. Correct?

A. Yes.

Q. Like the GX engine in the trademark
application?

A. Yes. There are differences, though.

Q. But it's generally rectangular in
shape. Correct?

A. Yes.

Q. And the fuel tank on the engine

described in the '961 utility model has a rib.
Correct?

A. Yes, it does.
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Q. As does the GX engine in the trademark
application. Correct?
A. Yes, it does.
Q. And the fuel tank and air cleaner and

cover on the '961 utility model are positioned
relative to each other in the same way as on the

GX engine in the Honda trademark application.

Correct?
A. Yes.
Q. The fuel tank on the engine described

in the '961 utility model is located essentially
in the same position as the fuel tank on the GX
engine in the trademark application. Correct?

A. Yes, it is.

Q. The air cleaner on the engine described
in the '961 utility model is located essentially

in the same position as the air cleaner on the GX

engine in the trademark application. Correct?
A. Yes, it is.
Q. The carburetor on the engine described

in the '961 utility model is located essentially

in the same position as the carburetor on the GX

engine in the trademark application. Correct?
A. Yes, it is.

Q. The fan cover on the engine described
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[Page 1709]

in the '961 utility model has a slant on the left
side when looking from the front. Correct?

A. Yes, it does.

Q. And the slant on the left side of the
fan cover in the engine described in the '961
utility model has the same general shape as the

slant on left side of the fan cover of the GX

engine in the Honda trademark. Correct?
A. Yes, it does.
Q. And you can draw a straight line from

the base of the slant on left side of the fan
cover of the engine in the '961 utility model to

the carburetor. Correct?

A. Draw it upward on the angle?

Q. Yeah.

A. Yes.

Q. And that's similar to the angle of the

slant on the GX engine in the trademark.

Correct?
A. Yes, it is.
Q. And, in fact, the straight line from

the base of the slant on left side of the fan
cover to the carburetor is one of the features,
in your opinion, that is a distinctive feature of

the Honda trademark. Correct?
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[Page 180]

A. Yes, it is.

Q. The engine described in the '961
utility model has a fan cover with a straight
line on its left side and a straight line on its
top side. Right?

A. Vertical and horizontal line, you're

referring to?

Q. Yeah.
A. Yes, it does.
Q. And this feature also appears on the GX

engine in the trademark. Correct?

A. Yes.

Q. As a matter of fact, that's one of the
features which you identify as a distinctive
feature of the Honda trademark. Correct?

A. That's correct.

Q. It's your opinion that the engine

described in the '961 utility model is generally

cubic. Correct?
A. Yes, it is.
Q. In the same way that the GX engine in
the Honda trademark is generally cubic. Correct?
A. Yes, it is.
Q. In your view, the engine described and

shown in the '961 utility model has generally
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boxy external engine components, in that they are
generally cubish, rectangular shapes. Correct?
A. Again, "boxy" is a relative term.
They're generally rectangular or square,
cube-shaped components.
Q. Mr. Fujita, in his testimony, which you
read in support of your opinions, refers to those

shapes as boxy. Right?

A. Yes.
Q. All right. You can put that one aside,
please.

Mr. Mieritz, I show you what's been marked

as Opposer Exhibit 28. Do you have that in front

of you?
A. Yes, I do.
Q. This is a Japanese utility model

application 63-35160. Correct?

A. Yes, it is.

Q. And you reviewed this in connection
with your opinions in this matter. Correct?

A. Yes, I did.

Q. And the '160 utility model application
is an application by Honda. Correct?
A. Yes.

Q. And it was filed in October of 1982,
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[Page 182]
the same window when the GX engine was being
developed by Honda. Correct?
A. That's correct.
Q. And you agree that the Figure 1 in the

'160 utility model application shows a
general-purpose utility engine that is cubic in
design. Correct?

A. Yes, it is.

Q. And you agree that the air cleaner and
fuel tank on the '160 utility model application
are in the same relative position to each other
as they are on the GX engine in the trademark
application. Correct?

A. Yes, they are.

Q. And you agree that the fan cover on the
'160 utility model application has a slant on the
left side. Correct?

A. Yes.

Q. Just as on the GX engine in the
trademark application? Correct?

A. Yes.

Q. And you agree that the slant on the
left side of the fan cover in the '160 utility
model goes up to the carburetor at about the same

angle as on the GX engine. Right?
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A. Yes.
Q. And, again, this is one of the features

you identified as a distinctive feature of the GX

engine in the trademark application. Correct?
A. Yes.
Q. And the engine shown in the '160

utility model application has a fan cover with a
straight left side and a straight top side, just

as on the GX engine in the trademark application.

Correct?
A. Yes, it does.
Q. And this also is a feature you

identified as a distinctive feature of the GX

engine in the trademark application. Correct?
A. That's correct.
Q. The fuel tank in the engine shown in

the '160 utility model application has a rib.

Correct?

A. Yes, it does.

Q. Just as the GX engine has a rib.
Correct?

A. Yes.

Q. And you agree that the engine shown in

the '160 utility model application is a compact,

general-purpose engine. Correct?
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[Page 184]

A. Yes.
Q. In fact, to you, the engine shown in

the '160 utility model looks like the GX engine.

Correct?
A. In general terms, yes.
Q. The air cleaner is square and the fuel

tank is rectangular on the '160 utility model.

Correct?
A. Yes, it is.
Q. And you agree that the engine shown in

the '160 utility model application is generally
cubic in that its height and width from the front

are generally the same. Correct?

A. That's correct.

Q. And that's the same as the GX engine on
the trademark application. Correct?

A. That's correct.

Q. Okay. You can put that aside.

Mr. Mieritz, during the course of your direct
examination, you were asked by counsel to compare
the features of the fan cover, carburetor cover,
air cleaner cover, and fuel tank on the GX
trademark application to pictures of other
engines that you recognize in the marketplace.

Correct?
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[Page 185]

A. That's correct.

Q. And during the course of that
testimony, you identified differences in features
on those various external components on the
engines in the marketplace from the features of

those components in the GX trademark application.

Correct?

A. That's correct.

Q. And, in fact, you testified that, as a
result of those differences, the engines on -- in

the marketplace had a different appearance than
the trademark engine on the Honda trademark

application. Correct?

A. That's correct.
Q. Now, if I were to show you a picture
of -- I'll withdraw that question.

You're aware of the fact that the engine --
the GX engine that Honda now sells has features
that are different from features that are shown
on the Honda trademark application. Correct?

A. Yes.

Q. And those differences include the
elimination of ribs on the carburetor. Correct?

A. Yes. That's correct. On the

carburetor cover.
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[Page 186]

0. On the carburetor cover. The addition
of a skirt to the air cleaner on the GX engine.

Correct?

{ifﬁjs- A, To the air cleaner cover on the lower,
3 left-hand

side. Yes.

Q. A change in the beveling on both the
fuel tank and the air cleaner cover. Correct?

A. Yes.

Q. And the fuel tank on the GX engine
that's being sold is slightly taller than the
engine shown on the trademark application. Is
that right?

A. That's correct.

MS. FRAZIER: Objection.
MR. NOWAKOWSKI: You may answer.
A. That's cdrrect.
Q. And, by the way, the picture of the

trademark application on Exhibit No. 6 shows a

flat bottom on the fan cover. Correct?
A. A flattened portion on the very bottom?
Q. Yeah.
A, Yes, it does.
Q. When you look at -- does -- isn't it

true that the GX engine that is sold by Honda has

the rounded fan cover?
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[Page 187]

A. I couldn't say, without looking at the
engine, but from all of the literature that I've
seen, it's flattened.

Q. Well, I'll show you what's been marked
previously as Opposer's No. 1, which has been
identified as an older version of the Honda GX
engine. It was identified in Mr. Witmore's
deposition.

Taking a look at Opposer Exhibit No. 1, does
that Honda GX engine have a rounded fan cover or
a flattened fan cover on the bottom?

A. This particular one looks rounded to
me.

Q. Thank you. Thank you. So if I were to
show you a picture of, on one side, the Honda GX
engine that's being sold now and set it next to a
picture of the trademark application drawing --

A. Yes.

Q. -- that's part of Applicant's
Exhibit No. 6, and asked you to compare the
carburetor cover on each, your testimony would be
that the carburetor cover on the GX engine that's
being sold looks different than the carburetor
cover on the trademark application. Correct?

MS. FRAZIER: Objection.
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[Page 188]
A. If I'm viewing it with my engineering
eye and my experience with Honda engines, yes, I

could pick out the differences.

Q. Sure. It doesn't have four ribs.
Correct?

A. Right.

Q. By the way, when you were looking at
these other examples of the -- of the engines and

comparing them to the Honda trademark exhibit --
trademark application, were you also using your
experience and knowledge of the Honda GX engine
and those other engines, that specialized
knowledge that you have?

A. I don't really understand the question,
when you mean using that specialized knowledge.
The only knowledge I have with the 40 years'
experience is an eye, a trained eye. And I can
pick out a Honda engine versus other engines from
a distance.

Q. Based on your 40 years of experience?

A. Based on my familiarity with the Honda
engine and other engines. Yes.

Q. Okay. And if I were to, again, put
that Honda GX engine -- a picture of the

trademark Honda GX engine next to a picture of
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the GX engine that's being sold and ask you
whether the beveling on the fuel tank and the
beveling on the air cleaner cover were the same
beveling as were on the trademark application,
you would say no. Correct?

MS. FRAZIER: Objection.

A. I, myself, could probably pick out the
difference, yes. Where the normal, average
person probably might not see that.

Q. Could that be true of your testimony
regarding the other engines, that the normal,
average person wouldn't be able to pick out all
the details that you picked out, showing the
differences between the Honda trademark and those
other engines that were shown to you by counsel?

A. No. I think that's not true. I think
the average person would be able to pick out, for
instance, on the Intek 9-horsepower, that the
fuel tank is much taller. The fuel tank has got
more of a square look to it than the Honda, plus
some the other engines I explained.

Q. But in the case of the beveling, you're
saying that was -- that would take specialized
knowledge, based on years of experience with the

GX engine?
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A. No. I'm not saying that. I'm saying
there are people that have an eye for details.
There are people that have an eye for mechanics.
My neighbor next to me does not even know how to
use a hammer, so he probably wouldn't know the
difference between a chamfer, big or small. So
he wouldn't pick that out. There are people that
can't pick it out.

Q. If I were to show you the picture --
show you the picture of the GX engine in the
trademark application and next to it the GX
engine, itself, and asked you whether the --
there was a skirt on the current GX engine and
there wasn't one on the GX trademark, your answer
would be yes. Correct?

MS. FRAZIER: Objection.

A. Yes. I could pick that out.

Q. Yeah. And so your answer -- I'll
withdraw that.

So you would say that, in that respect, the
current GX engine is different in appearance than
the -- than the trademark application. Correct?

MS. FRAZIER: Objection.
A. To me, it has a difference, because I

know what I'm looking for. To the average
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person, it wouldn't have that effect.

Q. Are you -- would you expect that the
consuming public for these engines, like OEMs and
dealers, would have the same kind of trained eye
as you, and they would be able to pick up those
differences, such as the elimination of the ribs
or the change of the beveling on the fuel tank
and air cleaner cover or the addition of the
skirt?

A. I would think people within the
industry, OEMs, that use the engine, that
purchase the engine, some of them could pick out
these differences. I think the ribs are
something that you could pick out easily. The
beveling and the height of the fuel tank.

The skirt on the air cleaner cover might not
be easily picked out, but I would think if you're
purchasing engines from Honda and there's a
change made, the average OEM or consumer could
pick those out.

Q. Now, you opined that the four ribs on
the carburetor in the trademark application,
Applicant Exhibit No. 6, were distinctive
stylistic features of the GX engine in the

application. Correct?

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com




JAMES MIERITZ

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

[Page 192]

A. The four ribs on the carburetor
cover --

Q. Yes.

A. -- are distinctive.

Q. That was your opinion?

A. Yes, it is -- was.

Q. But it's also your opinion that the
removal of those ribs would not change the
overall appearance of the engine. Right?

A. It's my opinion that the engine still

has the overall cubic appearance without the four
ribs on the carburetor cover.

Q. And the reason it has the overall cubic
appearance, in your opinion, is that it has about
the same width and height from the front view,
and the major external components are squarish
and rectangular. Correct?

A. My reasoning with respect to the four
ribs or with the ribs removed comes with respect
to the components we've been talking about, the
horizontal lines on the fuel tank, the horizontal
lines on the air cleaner, the horizontal lines on
the fan housing, and the horizontal lines on the
carburetor cover all convey the cubic appearance.

So the elimination of the four ribs neither has
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an effect of taking that cubic appearance away.

Q. Can you take a look at your deposition,
please.
A. Yup.

(Witness complies.)
Q. And I'd invite you to take a look at

Page 89, starting at Line 7.

A. Okay.
Q. And T will read the questions and
answers.

"QUESTION: Does eliminating the ribbing
from the carburetor cover change the overall
appearance of the GX engine?

"ANSWER: No.

"QUESTION: Why not?

"ANSWER: It still maintains the overall
cubic look, and the individual components give it
that cubic look.

"QUESTION: When you say it 'maintains the
overall cubic look,' you're talking about height
and width about the same, right? Of the front
view?

"ANSWER: Yes.

"QUESTION: And the components being what,

squarish and rectangular?
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"ANSWER: Complementary shapes and the cubic
look, yes.

"QUESTION: Boxy? Mr. Fujita used the word
'boxy. '

ANSWER: I don't like 'boxy.'

"QUESTION: Mr. Fujita used the word 'boxy'
to describe it.

"ANSWER: Okay. Yes."

Did I ask those questions, and did you give
those answers?

A. Yes, I did; and, yes, you did.

Q. Now, you don't know why Honda removed
the ribs on the carburetor cover, do you?

A. No.

Q. You didn't ask anybody at Honda why
they removed the ribs, correct?

A. No, I didn't.

Q. As a matter of fact, you don't care why
Honda removed the ribs. Correct?

A. That's correct.

Q. And, again, you're aware that Honda has
added a skirt to the air cleaner on its GX engine
since the trademark application. Right?

A. Yes, I am.

Q. And your opinion is that that does not
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change the overall appearance of the engine.

Right?
A. That is correct.
Q. And, again, the reason is that the

engine maintains its overall cubic look; that is,
it has equal height and width from the front, and
squarish or rectangular external engine
components. Correct?

MS. FRAZIER: Objection.
Mischaracterizes testimony.

A. That skirt addition had no bearing on
length and width, height of the engine. So it
didn't change my original position on it.

Q. Right. So your original position was
it doesn't change the overall appearance because
the engine still has its equal height and width
from the front and has squarish or rectangular
external engine components. Correct?

MS. FRAZIER: Objection.
Mischaracterizes testimony.

A. That's correct.

Q. Now, with regard to the beveling on the
air cleaner cover, you opine that that beveling
shown in the trademark application was a

distinctive feature of the GX engine. Right?
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A. That's correct.
Q. Despite that, your opinion is that the
change in the beveling does not affect the
overall appearance of the GX engine. Right?
A. That's correct also.
Q. And the reason is because it still has
that cubic look. Correct?
A. It still maintains the overall cubic

appearance even with the change to the beveling
that's been done.

Q. And when you use "overall cubic
appearance," again, you mean same height and
width of the engine from the front view, and
rectangular or squarish external engine
components. Correct?

MS. FRAZIER: Objection.
Mischaracterizes testimony.

A. That's correct.

Q. And you don't know why Honda changed
the beveling on the air cleaner cover, do you®?

A. No, I don't.

Q. You didn't ask anybody why it changed
the beveling on the air cleaner cover. Correct?

A. That's correct.

Q. And, in fact, you don't care why Honda
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changed the beveling on the air cleaner cover.
Correct?

A. That's correct.

Q. And, again, Honda changed the beveling
on the GX fuel tank since the trademark
application. Correct?

A. That is correct also.

Q. And you had opined that the beveling on

the fuel tank that was shown in the trademark

application was a distinctive feature of the GX

engine. Correct?
A. That is also correct.
Q. Despite that, it's your opinion that

the change in the beveling on the fuel tank since

the trademark application does not change the

overall impression of the GX engine. Correct?
A. That is correct.
Q. And the reason is that the GX engine

retains its equal height and width and

rectangular or squarish external engine

components. Correct?
A. That is also correct.
Q. And you don't know why Honda made this

change. Right?

A. That's correct.
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Q. You didn't ask anybody why it made the

change. Correct?

A. That is correct.

Q. And you don't care why Honda made it.
Correct?

A. That is correct also.

Q. And you're aware that Honda made the

fuel tank on the GX slightly taller since the
trademark application. Right?

A. Yes.

Q. And you don't know why they made the
engine -- the fuel tank on the GX engine slightly
taller than is shown in the trademark
application, do you?

A. No, I don't.

Q. You didn't ask anybody at Honda about
that. Correct?

A. I did not.

Q. And you don't care why Honda made the
fuel tank in the GX engine slightly taller than
in the trademark application. Right?

A. That's correct also.

Q. And it's your opinion that making this
change did not change the overall impression of

the engine. Correct?
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A. That's correct.

Q. And, again, the reason is that the
engine maintained its same height and width from
the front and its external parts were still
rectangular or squarish in appearance. Right?

MS. FRAZIER: Objection.

A. Right. That is correct.

Q. Now, in your opinion, if Honda did
change the height of the fuel tank more, it could

change the overall impression of the engine.

Right?

A. It depends on how much they change the
height.

Q. Right. And how much of a change would
be -- in your view, how much of a change would be

necessary to change the overall impression is
arbitrary. Right?

A. Yes.

Q. Now, would changing the relative
alignment of the seam on the GX fuel tank and the

GX air cleaner cover change its overall

impression?

A. By changing both of them?

Q. Yes. If you change the relative
alignment.
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A. Oh, yes. That would affect the
continuity of the lines.

Q. Would changing the -- and because --
I'll withdraw that question.

And changing the size of the fuel tank and
air cleaner cover proportionately could change

the overall cubic design of the GX engine.

Right?
A. Read that -- repeat that.
Q. Sure. Changing the size of the fuel

tank and the air cleaner cover proportionately
could change the overall cubic design of the
engine. Correct?

A. By "proportionately," you mean bigger

or smaller or either?

Q. Either, bigger or smaller.

A. It could change the overall look.
Sure.

Q. And how much of a change --

proportional change of the fuel tank and air
cleaner cover would change the overall impression
of the engine, in your opinion, is arbitrary.
Correct?

A. Yes. I'm not a stylist. We can

probably get the stylist group to do that or
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comment on that.

Q. If Honda kept the same dimensions for
the air cleaner cover and fuel tank, but reversed
their positions, the engine, in your opinion,

would maintain its overall cubic design.

Correct?
A. Yes.
Q. Now, taking a look at the engine on

Exhibit No. 6, does it appear as though the fuel
tank extends below the lowest point of the air
cleaner cover?

A. On this particular air cleaner cover,
the fuel tank is below.

Q. So if you -- so if you reverse those
two, and kept the size of the fuel tank the same
size, the engine would be less compact. Right?

A. If you reverse the two, there would be
changes to some of the components in order to get
them to fit. Without doing some investigation at
this time, again, it's hard to say. It's really
hard to answer.

Q. Okay. And if Honda were to make its
engine taller, but kept the same width, it could
also have changed the overall impression of the

engine, in your opinion. Right?
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A. If by "taller" you mean going up higher
with the fuel tank and the air cleaner cover,
maintaining the same horizontal level in both,
I'm sure you could increase it somewhat and still
maintain the same look.

Q. But you might increase it, but there is
a point where you can increase it where you
wouldn't maintain the same look. Right?

A. Yes. There's a point where you would
increase it much higher, and it would change the
look completely.

Q. Well, if you increase it -- both of
them somewhat, wouldn't the engine be taller than
it is wider?

A. It depends on how much you increase it.
If T increase it a half inch, it might not look
like as tall, or if I increase it 6 inches, it's
going to look taller.

Q. Would you agree that, in your opinion,
how much you would have to increase it in order

to change the impression would be arbitrary?

A. There's a point of where that look
changes. Yes. I don't know what that is.
Q. Would that point be different for a

particular stylist or a particular consumer than
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it might be for another one?
MS. FRAZIER: Objection. Calls for
speculation.

A. Sure. It's in the eye of the beholder.

Q. As are all of the changes that you
talked about, right? They -- what would change
the appearance would be in the eye of the
beholder. Right?

A. In the general public. The trained eye
that we talked about can pick out some of these
small changes.

Q. It's your opinion that color can be a
source identifier for Honda engines. Right?

A. Yes.

Q. And based on your experience with Honda
engines in the market, a red, white, and black
engine is what Honda considers its primary color
combination for its engines. Right?

MS. FRAZIER: Objection.

A. I would -- I would think that's their
standard color combination. Yes. Although I've
seen other Honda engines that are different
colors.

Q. But its standard color combination is

red, white, and black?
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[Page 204]

A. Yes.

Q. It's your opinion that a designer of
general-purpose utility engines first designs the
internal engine components, then adds the

external components, and after that, adds

stylized engine appearance. Correct? ﬁiKU“A

adds
A. Yeah. Designs the internal, as on the

external parts, and then we get the stylist in,
and they do their styling and works with the
engineering department.

MR. NOWAKOWSKI: What is our next
number? 29.

(Discussion off the record.)

MR. HERRING: It's already marked.

MR. NOWAKOWSKI: Never mind.

213 Now, in the course of your work on this
matter, you reviewed engines or pictures of
engines by many manufacturers in the utility
engine market. Right?

A. Yes, I have.

Q. And I've put in front of you what's
been previously marked as Opposer 25. Do you see
that?

A Yes, I do.

Q. And do you recognize those as pictures
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of utility engines in the marketplace?
A. Yes, I do.
Q. And taking a look at that, you agree

that the Briggs 550 engine, the Briggs 750
engine, the Generac engine, the V Power Equipment
engines, the Jaingdong, J-A-I-N-G-D-O-N-G,
engines, the Lifan engines, the Blue Max, and All
Power engines all have an overall cubic
appearance. Correct?

A. In my deposition, when I was referring
to this, I was referring to the cubic look with
respect to a geometric figure, length versus
height. And that's what I used in my comments in
my -- in my deposition.

When I look at these engines with respect to
the overall cubic appearance that's discussed in
the mark, then I do not agree that they have an
overall cubic appearance.

Q. So with respect to the Briggs 550 --
well, let me withdraw that question.

Take a look at your deposition, please.

A. Okay.

Q. And Page 73.

A. Okay.

(Witness complies.)
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Q. Did I ask you this question -- or these
questions, and did you give me these answers?

"QUESTION: I will withdraw that question.
Which engines in Exhibit 225, in your view, have

a cubic appearance?"

A. What line?

Q. I'm sorry. Line 2.

A. Okay.

Q. "MS. FRAZIER: Objection.

"ANSWER: I think the Briggs 550 has a cubic
appearance, from what I can see. I would suspect
that the Briggs 750 has the same look. The
Kohler Command Pro does not have a cubic look.

"QUESTION: Why not?

"ANSWER: It looks too tall to me. And the
Kohler SH265, because of the angles, doesn't have
a cubic look to me.

"QUESTION: What do you mean, because of the
angles?

"ANSWER: Angles on the muffler and air
cleaner on the left side. The Generac Engine, V
Power engine, V Power Equipment, Saingdong,
Jaingdong, Lifan, Blue Max, and All Power have a
cubic look to me."

Did I ask you those questions, and did you
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answer those questions?

A. Yes. You asked me them, and I answered
them. As I stated before, when I was answering
them, I was using the cubic definition of a
geometric cube, length versus height.

Q. So, in your opinion, the engines that
you designated as having an overall cubic design
have approximately the same height and the same
width. Is that correct?

A. On these engines that I mention in
here, yes.

Q. And are the component parts on those
same engines generally rectangular or squarish?

A. I'd have to look at --

MS. FRAZIER: Objection.

A. I'd have to look at each one, Ken, to
determine if they're rectangular or squarish.
Again, I wasn't looking at the component parts.
Like I said, I was looking at the length versus
width on that comment.

MS. FRAZIER: Ken, do you have a better
copy of this?

MR. NOWAKOWSKI: This is all I've got.
I'm sorry. I'm looking at the same one.

Q. As to the Briggs 550, the Briggs 750,
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the Generac, the V Power Equipment engines,
Jaingdong, Lifan, Blue Max and All Power engines,
are the fuel tank, the air cleaner, and fan --
air cleaner cover and fan cover generally in the
same locations relative to each other as on the
GX engine®?
MS. FRAZIER: Objection.
A. Yes. 1In a general location.
Q. By the way, your testimony is that the

Kohler 265 engine is not cubic in appearance.

Right?
A. That's what I stated. Yes.
Q. You do agree that a cube is the most

efficient way to package something because it

affords maximum volume for a given surface area.

Correct?
A. Yes.
Q. And you agree that the face of a cube

is a square. Right?

A. Yes.

Q. And you agree that a square is the most
compact two-dimensional figure because it affords
the maximum surface area for a given perimeter.
Correct?

A. You said a square?
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[Page 2009]
Q. Yeah.
A. Yes.
Q. And you agree that the Honda GX engine

in the trademark application, with its cubic
design, is the best design, as far as a compact
engine. Correct?

A. Compact and cubic are different. So

whether it's the best design, I couldn't really

say.

Q. Can you take a look at your deposition,
please.

A. Mm-hmm.

(Witness complies.)

Q. And start at Page 104, Line 19.

A. Okay.

Q. "QUESTION: Is the design that you see
on Exhibit No. 3" -- and then I'll put a

parenthetical that Exhibit No. 3 is the trademark
application now shown as Applicant Exhibit No. 6
-- "the best design as far as compact engine?"
Ms. Frazier objected.
"ANSWER: How would you define 'best'?"
"QUESTION: Meaning the most compact, the
neatest.

"MS. FRAZIER: Objection.
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ANSWER: Maybe on one or two planes, not
necessarily all planes.

"QUESTION: Okay. But on one or two of the
planes?

"ANSWER: Possibly, yes."

Did I ask those questions, and did you give
me those answers?

A. Yes, you did; and, yes, I did.

Q. And what are the one or two planes that
you're talking about there in your answer?

A. I would think the neatest planes would

be the top. We're discussing by best --

Q. Yup.

A. -- the best as neatest.

Q. So the top, as you face the front.
Yup.

A. Yes.

Q. And what about the other planes?

MS. FRAZIER: Objection.

A. I would say the front plane, as you see
here.

Q. Okay. Facing it, the front plane?

A. Mm-hmm.

Q. Now, you've testified that you've

designed engines with fuel tanks at Briggs &
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Stratton which overhang the fan cover. Right?

A. Yes.

Q. All of those engines require the
addition of some form of cantilever support which
required an additional part and an additional
expense. Correct?

A. Not all of them.

Q. Most of them?

A. Some of them, yes. If you start
overhanging quite a lot, then you need some
additional support.

Q. It's your opinion that the fan cover in
the shape shown on the GX engine in the trademark
application directs cool air to the hot parts of
the engine first, the carburetor, and then the
cylinder head and cylinder before it goes back to

the back of the engine where the muffler is.

Right?
A. The fan cover directs the air to the
hottest part of the engine. It isn't necessarily

a carburetor, but you're directing it towards the
cylinder, cylinder head, and then back side of
the muffler.

Q. And it's the fan cover in the shape

shown on the GX engine in the trademark that does
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that. Correct?

A. That's correct. On the Honda GX
engine.

Q. And the muffler can be cooled with
warmer air. Correct?

A. The muffler can be cooled with ambient
air. Sure.

Q. Okay. And, in your opinion, it's the
slant of the fan cover of the GX engine that
moves the air towards the cylinder head?

A. On the GX fan cover, the slant directs

the air towards the cylinder, cylinder head area.
There has to be other parts underneath there,

baffles, on all these engines, that actually turn

the air.
Q. Can you take a look at your deposition,
page 120.

(Witness complies.)
A. All right.
Q. Specifically, Line 24.
"QUESTION: Is it fair to say that the slant
in the fan cover" --
I'll withdraw that. We'll start at 19.
"QUESTION: You recall we were -- at one

point during my questioning, we talked about the
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[Page 213]

fan cover directing air to the hot parts of the
engine?

"ANSWER: Yes.

"QUESTION: Is it fair to say that the slant
in the fan cover facilitates that?

"MS. FRAZIER: Objection.

"ANSWER: Not necessarily, no.

"QUESTION: Would you say could it?

"ANSWER: It could, or you could use bevels
to direct it or to wherever you want to.

"QUESTION: But if you don't have the
bevels, does the slant of the air cover
facilitate the flow of air to the cylinder head?

"MS. FRAZIER: Objection.

"ANSWER: The slant on the GX engine is
moving the air towards the cylinder head, yes."

Did I ask you those questions? Did you
answer them in that way?

A. Yes, you asked them, and I answered
them. And since that time, I've done some
thinking, and the fan is spinning air at the
surface of the fan housing, the outside surface.
You actually have to get the fan turned towards
the cylinder head, towards the cylinder to cool

it. So there has to be some additional means to
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[Page 214]
turn that air. That's in addition to what I
talked about at my earlier deposition.
Q. Okay. So the slant of the fan does, in

fact, facilitate the direction of the air to the
cylinder head in the GX engine, but some other
parts may also contribute. Correct?

A. It brings it towards the cylinder head.
And I'm sure there's other components inside
there that are directing it to the hot spots.

Q. Okay. You agree that the recessed area
where the control levers are located on the GX
engine in the trademark application permits easy
operator access to the controls. Correct?

A. Yes.

Q. You also agree that the recessed
controls are less likely to be damaged than
non-recessed controls, because they are not
protruding. Correct?

A. No. I think I've said that the
controls can be mounted outside on the surface
and still perform adequately and not be damaged.
As I mentioned, we usually test engines with
respect to damage when we are starting the engine
or when it's out in the field.

Q. I know that's how you testified today
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[Page 215]

on direct examination. But I did take your
deposition on June the 5th, and I'd ask you to
take a look at the deposition, please.

A. Okay.

Q. Look at Page 117.

A. Okay.

Q. And did I ask this question, starting
at No. 9:

"QUESTION: Are recessed controls less
likely to be damaged because they are not
protruding?

"ANSWER: Possibly, yes."

Did I ask that question, and did you answer
that question that way?

A. Yes.

Q. All right. You also agree that placing
the air cleaner on top of the engine allows for
easy maintenance in applications which allow
access from the top. Right?

A. Yes. If you have an application that
requires a top-mounted air cleaner, that would be
the most likely place to put it.

Q. In engines where the air cleaner cover
is plastic, it's your view that it's important to

keep the air cleaner cover a certain distance
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; | from the muffler so it won't melt. Right?

| =2 A. Yes. The muffler is hot. If the air
3 cleaner cover is plastic, there has to be a
- distance so it doesn't distort or melt or cause
5 Problems.
6 0. And the placement of the air cleaner
7 cover relative to the muffler in the GX engine
8 accomplishes that. Right?
9 A, To my best knowledge, vyes.
10 0. And you agree that the pPlacement of the
11 carburetor in the front of the GX engine allows
i2 for cool air to be induced into the engine versus
13 air from the back side of the engine, which is
14 hotter. Correct?
15 A, The carburetor takes air in from the
16 air cleaner and element, and that's above the
lzjkh_carburetor on the GX engine. So it's taking in
18 ngg& air than it would be on the back side of the
19 engine.
20 Q. And you do agree that inducing cooler
21 air into the GX engine improves volumetric
22 efficiency of the engine. Right?
23 A, Yes, I do.
24 Qi You know of Professor Kevin Hoag.
25 Correct?

A
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[Page 217]

MR. NOWAKOWSKI: That's H-O-G-E.

MS. FRAZIER: Objection. Outside the

scope.
MR. HERRING: H-O-A-G.
MR. NOWAKOWSKI: H-O-A-G. I'm sorry.
A. Yes. He was on the other case that T

worked on for Honda.

Q. And you agree --

MS. FRAZIER: I don't think it showed
up on the record. Objection to this questioning
as outside the scope of Mr. Mieritz's direct
exam.

Q. You agree that Professor Hoag is an
expert in the internal combustion design.
Correct?

A. I believe he was retained as an expert
in the internal combustion engine theory. Not
necessarily design.

Q. Take a look at your deposition, please.

A. Okay.

(Witness complies.)

Q. 117.
A. Okay.
Q. Last line. That's 25.
A. Okay.
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[Page 218]

"QUESTION: Do you consider him," referring
to Professor Hoag, "an expert in general-purpose
engine design?

"MS. FRAZIER: Objection.

"ANSWER: I think he's more of an expert in
the internal combustion design."

Did I ask that question, and did you give
that answer?

A. You asked that question, and I answered
it. And that's the same answer I just gave you.

Q. All right. And, by the way, you
reviewed Professor Hoag's declaration in support
of the trademark application in connection with
your opinions in this case. Didn't you?

A. I reviewed his declaration back when --
in 2007 or whenever we were on the other case.
I'm sure I looked at it in this case also.

Q. Now, on direct examination, you were
asked some questions about your contacts with

OEMs over the years and dealers over the years.

Correct?
A. Yes.
Q. And you were asked some questions about

how they recognize or whether they recognize the

Honda design. Do you remember those questions?
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[Page 2109]
A. Yes, I do.
Q. Now, how many times did you say that
you talked to OEMs over that time?
A. I think I stated approximately, over

the years I've been there, maybe 20 times that I
went to the OEMs.

Q. And how about the dealers?

A. The dealers were close to 100, because
I would go there myself oftentimes when I was
traveling and on vacation, just talk to people.

Q. And that was over the 40 years that you
worked at Briggs?

A. Yes. Mm-hmm.

Q. Now, you're not an expert in market
research, either by education or experience, are
you®?

A. No, I'm not.

Q. And you've never designed, conducted or
analyzed a consumer survey, have you?

A. No, I haven't.

Q. And you have no opinion, to a
reasonable degree of scientific probability
within the area of consumer research, that OEMs,
distributors, dealers, or other potential

customers would immediately recognize the look of
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[Page 220]
the GX engine and associate it with Honda, do
you®?
A. Go back to the beginning. What did you
say? I have no opinion?
Q. My question is, you have no opinion to

a reasonable degree of scientific probability,
within the area of consumer research that OEMs,
distributors, dealers, or other potential
customers would immediately recognize the look of
the GX engine and associate it with Honda --
associate it with Honda?

A. I have no scientific information, but I
do have information in talking with the
individuals that they were able to pick out a
Honda engine versus a Briggs engine versus other
engines.

Q. So, again, the answer to my question is
that you have no opinion, to a reasonable degree
of scientific probability within the area of
consumer research, that OEMs, distributors,
dealers, or other potential customers would
immediately recognize the look of the GX engine
and associate it with Honda. Correct?

A. That's correct.

Q. And, in fact, you've never asked any
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OEM, distributor, dealer, or other potential
customer what characteristics of an engine, if
any, cause them to recognize the engine as a
Honda. Correct?

A. I think I've discussed it with OEMs,
that there are characteristics that they can pick
out. Otherwise, I wouldn't have an opinion that
they were able to pick out the Honda engine.

Q. But it's true that you don't remember
ever asking an OEM, distributor or a dealer what
characteristics of an engine causes them to
recognize the engine as a Honda. Correct?

A. Specifically, I don't remember if we
discussed what characteristic, other than the
overall visual look of an engine from a distance.

Q. You agree that certain applications in

the general-purpose utility engine market require

a high-mount air cleaner. Right?

A. Yes. Certain applications require a
high-mount.

Q. As to those applications, an engine

manufacturer needs to sell an engine with a
high-mount air cleaner to compete. Correct?
A. Yes.

Q. And have you got the exhibits in front
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[Page 222]
of you?
A. The pictures?
Q. Yes. What I'd like you to take a look

at are the pictures of engines that you were
shown by counsel on direct examination, and I
believe that's Exhibit Applicant's 51,
Applicant's 44, Applicant's 43, Applicant's 24,
Applicant's 23, Applicant's 21, and
Applicant's 17. Do you have those in front of
you?

A. Yes, I do. The numbers are in my mind.
I'll probably be dreaming about them tonight.

Q. Me too. Which of the engines depicted
on those pictures contain a side-mount or panel
air cleaner cover or air cleaner?

A. So you want me to pick out which have a

panel mount air cleaner?

Q. Yeah.
A. Front panel?
Q. Either front panel or a side mount.

MS. FRAZIER: Objection.
A. I don't know what side mount is. 1It's
the first time I've heard that.
Q. All right. Let's stick with the front,

the panel.
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[Page 223]
A. The Intek --
Q. Which --
A. -- Exhibit 21, has a front panel mount.

Q. All right.

A The Exhibit 24 has a front-mounted air
cleaner. 1It's not necessarily a panel mount.
Exhibit 43 has a front-mounted panel mount. And
Exhibit 51 has a front-mounted panel mount air
cleaner.

Q. So as to Exhibits 51, 43, 24, 21 -- did
I miss one?

A. No.

Q. As to those, as to the engines depicted
on those exhibits, those engines would not be
alternatives for engines in applications
requiring top-mount air cleaners. Correct?

A. I would say three of them, for sure,
are front mount. The Vanguard 9-horsepower is
kind of like in between. Whether you could get
that air cleaner cover off from the top, it's
kind of a gray area.

Q. Now, as to Exhibits 17, 23, and 44,
which have top-mount air cleaners, correct?

A. Yes.

Q. As to those engines, the fan and fan
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[Page 224]

cover, the fuel tank, the carburetor, and the air
cleaner and air cleaner cover are generally in
the same position as the -- as those external
components on the GX engine. Correct?

A. That is correct.

Q. By the way, you testified that there
were differences between Applicant Exhibit 17 and
Applicant Exhibit 44 from the trademark
application, Exhibit No. 6. Right?

A. That there were differences on 17 and
44 from the trademark exhibit?

Q. Yeah.

A. I think I talked about the air cleaner
and the fuel tank. Yes. Yes.

Q. And on direct examination, you went
through them --

A. Yes.

Q. -- and explored the differences between
the fuel tank and the lines of the fuel tank, for
example, and the differences in the air cleaner
and the carburetor and the fan cover on those

exhibits from the trademark, Exhibit No. 6.

Right?
A. Yes, I did.
Q. And certainly nobody taking a look at
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Applicant's Exhibit 17 and Applicant Exhibit 44,
in your opinion, would mistake those engines,
those Kohler engines as a Honda GX, would they?

A. I don't think so.

Q. In other words, consumers of
general-purpose engines would likely not be
confused about whether the Kohler engine, the
Command Pro in Applicant 17 and the Command Pro 6
in Applicant's 44, were Honda GX engines. Would
they?

MS. FRAZIER: Objection.
A. Go back to the beginning.
MR. NOWAKOWSKI: Can you read that and
see if it made sense.
(The question was read by the
reporter as requested.)

A. I believe they would be able to
determine the difference.

Q. And that's based in large part on
the -- on the distinguishing characteristics that
you testified to in response to counsel's
questions on direct exam. Correct?

A. That's correct.

MR. NOWAKOWSKI: Can we take five?

Thank you.
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[Page 226]
(A recess was taken.)

BY MR. NOWAKOWSKI:

Q. Mr. Mieritz, we took a short break.
We're back on the record. I have a few more
questions for you.

A. Sure.

Q. Do you recall that during your direct
examination, you were asked some -- to give some

examples of alternative designs for a fuel tank
position, and you testified that you could extend
the fuel tank further to the right or to the
left. Do you remember that?

A. Yes, I do.

Q. Is it fair to say that if you extended
the fuel tank further to the right, as you look
at the trademark application, that the engine
would be less compact than the engine shown in
the trademark application, Exhibit No. 67

A. There's a point where it becomes less
compact. There's also a point where you can
extend it, and I would think it would still be
packaged together neatly.

Q. And is the -- is the distance that you
could extend it further to the right before it

becomes less compact arbitrary?
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[Page 227]
A. Yes. It's, again, in the eye of the
beholder. It could be an inch. It could be
2 inches. It could be less.
Q. Do you recall some testimony on direct

examination that you said Mr. Fujita, in his
deposition, said the fuel tank in the trademark
application reduced the capacity of the tank, the
shape of it?

A. Yes. When they did the redesign, they

lost some volume within the tank.

Q. Do you know how much?
A. No, I don't.
Q. Do you know, based on your experience,

whether it was significant?

A. If you would look at what they did,
percentage-wise, this is a guess, maybe
5 percent.

Q. And, in any event, the fuel tank in the

redesigned version provides sufficient capacity

to meet market needs. Right?
A. Yes, it does.
Q. Do you recall you were asked a question

on direct examination: "Have you seen any data
indicating there's a difference in performance

between the fan cover in Exhibit 17, 43, and 44
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[Page 228]

and the fan cover on the trademark GX engine?"
A. Yes.
Q. And you said you have not seen any

data. Correct?

A. That's correct.

Q. Do you know whether any such data
exists?

A. Oh, I'm sure within the engineering

departments of the various manufacturers, there's
data that --

Q. Did you look at any of that data?

A. No, I didn't.

Q. Did you ask for any of that data?

A. No, I didn't.

Q. Did you talk to Honda and ask them if
they have any of that data-?

A. No, I didn't.

Q. You were also asked the question:
"Have you seen any data indicating that there's a
difference in quality between the fan cover in
17 -- I'm sorry, Applicant's Exhibit 17, 43 and
44 and the trademark application GX engine?" Do
you recall that?

A. Yes.

Q. And your answer was, no, you had not
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[Page 2209]
seen such data?

A. That's correct.

Q. Do you know whether any such data
exists?

A. I'm sure there's quality information
available at the companies that shows data on
those engines. Yes.

Q. And you've never seen any of that data?

A. Not on these engines, no.

Q. And you've never asked for any of that
data?

A. That's correct.

Q. And you never asked Honda provide any
of that data®?

A. That's correct.

Q. Do you even know if Honda has any of
that data-?

A. I'm sure they do.

Q. And do you recall that you were asked
similar questions with respect to the data
regarding the difference -- I'll withdraw that.

Do you recall being asked similar questions
regarding the fuel tank, air cleaner cover, and
carburetor cover?

A. What similar questions?
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[Page 230]

Q. That is to say, whether you're aware of
any data indicating there's a difference in
performance between the fuel tank, air cleaner
cover and carburetor cover on the exhibits that
you were shown of other engines and the trademark
GX engine®?

A. Yes. I remember that.

Q. And did you ever review any such data?

A. No, I didn't.

Q. Did you ever ask for any of that data?

A. No, I didn't.

Q. Do you know whether any of that data
exists?

A. I'm sure companies have that data.
Yes.

Q. Do you know whether Honda has that
information?

A. I do not know. I only assume that they
have it.

Q. Did you ask for that?

A. No, I didn't.

Q. I don't recall the specific exhibit and
engine you were discussing, but I recall at one
point counsel asked you about a difference in

fuel tanks, and you referenced that one of the
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[Page 231]

fuel tanks was metal as opposed to a plastic tank
on the GX engine. Do you recall that testimony?
MS. FRAZIER: Objection.

Mischaracterizes testimony.

A. Yes.

Q. Are you aware that the material out of
which the fuel tank is made on the GX engine is
not a part of the trademark application?

MS. FRAZIER: Objection.

A. Am I aware that the material is not a
part of?

Q. Yes.

A. Yes.

Q. Now, you were shown Exhibit No. 21.

And in connection with questions regarding the
air cleaner cover, and you said Exhibit No. 21
doesn't even have an air cleaner cover. Do you
remember that testimony?
MS. FRAZIER: Objection.

Mischaracterizes testimony.

A. I stated the engine in Exhibit 21 does
not have a carburetor cover.

Q. I'm sorry. It doesn't have a
carburetor cover. And that's because the

front-mount air cleaner acts as a cover of the
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[Page 232]
carburetor there?
A. It mounts directly to the carburetor.
Yes.
Q. With respect to the Briggs engine with

a top-mount air cleaner cover, you would expect
there to be a carburetor cover. Correct?

A. We don't have a picture of it, but yes,
I can picture it in my mind. Yes. There's a
picture here, 550.

Q. Sorry. Can you take a look at
Applicant Exhibit No. 46.

A. What did it look 1like?

Q. It's your demonstrative.

A. I don't think they're out here anymore.

THE WITNESS: Do you have my

demonstrative®?

MS. FRAZIER: In that pile.

A. I'm getting there. Forty-seven, 46.
All right.
Q. Do you recall that you were asked

questions about this, what was referred to as the
demonstrative exhibit? Correct?

A. Yes.

Q. And you testified that this exhibit

showed alternative control locations on engines
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[Page 233]
other than the GX engine. Correct?

A. Yes. It showed where you could mount
the controls on other engines.

Q. Now, you've got a blue circle around
the -- some controls on the Kohler Command Pro.
Correct?

A. Yes.

Q. And the control -- there are controls,
in fact, in a recessed area inside that blue
circle on the Command Pro. Correct?

A. Yes.

Q. And those controls are the choke and
the fuel gauge or control. Correct?

A. The choke and the fuel shutoff.

Q. Okay. And those are located in a
recessed area in the Command Pro on the
carburetor cover. Correct?

A. Yes, they are.

Q. And that's the same place they are on
the Honda GX engine. Correct?

A. Similar, yes.

(Discussion off the record.)
Q. Finally, Mr. Mieritz, do you recall
testimony on your direct examination regarding

the manufacturing costs of the engine shown --
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[Page 234]

the alternative or other engines that were shown
to you by counsel versus the manufacturing costs

for the aspects of the GX in the trademark

application?
A. I recall discussing that, yes.
Q. Have you ever reviewed any documents

regarding any of the engines shown in the
exhibits that were shown to you today of other
engines in the marketplace regarding the
manufacturing costs for the components of those
engines®?

A. All the non-Briggs engines, I have not
seen any manufacturing costs.

Q. And with regard to the Briggs engines,
you haven't seen any since you left Briggs in
2006. Is that fair?

A. That's correct. But I have a general
knowledge from that of what a part costs or could
cost or if there was changes to it, etec.

Q. But with respect to the non-Briggs
engines, you don't -- you've never looked at any

documents regarding manufacturing costs for

components. Correct?
A. That's correct.
Q. Have you ever asked for any of those
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[Page 235]
materials or any of those documents?
A. No, I haven't.
Q. Do you know whether they exist?
A. I'm sure they have to exist throughout

the companies.

Q. Do you know whether Honda has those
documents or some of those documents that would
show that?

A. I'm sure Honda has manufacturing costs

of all their components.

Q. Have you ever asked Honda for that
information?

A. No, I haven't.

Q. Have you ever talked to Mr. Fujita

about any of that?
A. No, I haven't.
MR. NOWAKOWSKI: That's all I've got.
Thank you, Mr. Mieritz, I'm all done.
THE WITNESS: Thank you.
(Discussion off the record.)
(A recess was taken.)
REDIRECT EXAMINATION
BY MS. FRAZIER:
Q. Good afternoon.

A. Hi.
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Q. Mr. Mieritz, you were asked some
questions about Exhibit 191-A, a Honda planning
document from 1981. Could you pull that exhibit

out, please.

A. Yes.
(Witness complies.).
A. Okay. I have it.
Q. Were you involved with authoring

Exhibit 191-A7

A. No, I wasn't.

Q. As between you and Mr. Fujita, who was
better able to explain what Honda meant by
certain statements in 191-A?

A. I'm sure --

MR. HERRING: Objection.

A. I'm sure Mr. Fujita is better than T
am.

Q. If Mr. Fujita testified about what
certain statements in Exhibit 191-A meant, do you
have any basis to disagree with him?

A. No, I don't.

Q. If you turn to Page 3 of the exhibit,
which the numbers at the bottom should be
57927 --

A. Yes.
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Q. -- if you look at that page under

Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only Do you see that?

A. Yes.

Q. Based on your review of Mr. Fujita's
deposition testimony in this case, do you have an
understanding as to whether or not that refers to

A. I would suspect --

MR. NOWAKOWSKI: Objection. Go ahead.

SN Coriicential: Atiorey's Eyes Only ——— =
JRIConiicenial: Atorey's Eyes Only

MR. HERRING: Objection.

MR. NOWAKOWSKI: Objection.

A. |\ [« Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only

Q. Based on your review of this document,
is there any indication that Honda adopted the
overall cubic design in Applicant's Exhibit 6 in
order to achieve a compact engine?

MR. NOWAKOWSKI: Objection.
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[Page 238]

A. The overall cubic design to achieve a
compact, I would think those are two different
things that we're talking about. Compact and
overall cubic design.

Q. In your opinion, is the overall cubic
design shown in Applicant's Exhibit 6 necessary
to achieve reduced engine height?

A. No.

Q. In your opinion, is the overall cubic
styling shown in Applicant's Exhibit 6 necessary
for good mountability?

A. No.

Q. In your opinion, is the overall cubic
design in Applicant's Exhibit 6 necessary to
achieve a lightweight engine?

A. No.

Q. Is the overall appearance -- cubic
appearance in Applicant's Exhibit 6 necessary in
order to improve performance?

A. No, it isn't.

Q. Is the overall cubic appearance in

Applicant's Exhibit 6 necessary to improve

quality?
A. No.
Q. Is the overall cubic appearance in

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com




JAMES MIERITZ

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

[Page 239]

Applicant's Exhibit 6 necessary to reduce cost?

A. No.

Q. And based on your review of 191-A, is
there any indication that Honda adopted the
overall cubic design shown in Applicant's
Exhibit 6 in order to achieve any of those goals?

MR. NOWAKOWSKI: Objection.

A. No, there isn't.

Q. Turn, please, to Opposer's Exhibit 26,
the Japanese utility model '344.

(Witness complies.)

A. I don't know if I have that anymore.
No. I don't have that.

Q. Sorry, Mr. Mieritz, one more question
before we move on to that one. 1Is the overall
appearance of the GX engine in Applicant's
Exhibit 6 better to achieve any of the goals set
forth in 191-A than the alternatives you
discussed earlier?

MR. HERRING: Objection.

A. Repeat that again.

Q. Yes. Is the overall appearance of the
engine shown in Applicant's Exhibit 6 necessary
to achieve the goals set forth in Exhibit 191-A?

A. No.
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Q. And is the overall appearance in the
Applicant's Exhibit 6 better than the other
designs you looked at today in terms of achieving
any of those goals?

MR. HERRING: Objection. Lacks

foundation.
A. No, not necessarily.
Q. Now, moving on to Japanese utility

model '344. Do you have that?

A. No.
Q. It's Opposer's 26.
A. No. I don't know what happened to it.

I have got only one patent. All right.

Q. What do you understand to be the
invention of the Japanese '344 utility model?
MR. HERRING: Objection.

A. To me, this invention talks about
serviceability of certain components within the
engine design, ease of maintenance, etc.

Q. Does the Japanese '344 application
discuss the styling of the engine?

A. No, it doesn't.

Q. Does the Japanese --

MR. HERRING: Objection.

Q. -—- '344 application describe or claim
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[Page 241]

any of the elements you identified earlier as
contributing to the overall cubic appearance of
the GX engine in Honda's application?

MR. HERRING: Objection. Vague.

MR. NOWAKOWSKI: Objection.

A. No, it doesn't.

Q. Do any of the figures in the Japanese
'344 application show an engine from the same
front view perspective as is shown in Honda's
trademark application?

A. No, it doesn't.

Q. If you could turn to Figure 1 in the
Japanese '344 application.

(Witness complies.)

A. Okay.

Q. Is the beveling shown on the fuel tank
in Applicant's Exhibit 6, does that appear in
Figure 1 on the '344 application?

A. No. The figure shows a radius on top
of the fuel tank.

Q. Does the beveling on the air cleaner
cover in Applicant's Exhibit 6 appear in Figure 1
of the '344 application?

A. No. There's a very sharp radius on the

top.
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Q. Does the line you described across the
bottom portion of the air cleaner cover in
Applicant's Exhibit 6, is that wvisible on the
Figure 1 of the '344 application?

A. No. You could see the upper portion of
the air cleaner and the lower portion, the mating
seam is approximately 20 percent down from the
top. And it's not in line with the fuel tank
seam.

Q. Is the carburetor cover visible in
Figure 1 of the '344 application?

A. It's not -- well, there's parts of it
visible in Figure 1 portions. The air cleaner
base, that's about all I can really pick out.

Q. Does the recessed area with the
controls that appears in Applicant's Exhibit 6
appear in Figure 1 of the '344 application?

A. No, it doesn't.

Q. Other than the partial slant you
described earlier, can you see the shape of the

fan cover in the Figure 1 of the '344

application?
A. I can see the slant, which is on the
lower right side. I can see No. 23, which is on

the left side. That's pointing to the round
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[Page 243]

shape of the blower housing. And that actually
intersects with a horizontal line on top, beneath
the fuel tank. And you can see a partial of the
housing also. That's about all I can depict.

Q. And are the complementary angles you
discussed earlier in conjunction with your
demonstrative exhibit wvisible in Figure 1 of the
'344 application?

A. No.

Q. In your opinion, does the '344
application show that the appearance of the Honda

GX engine shown in the trademark application is

functional?
A. No.
Q. If you could turn, please, to Opposer's

Exhibit 27, which is the '961 Japanese
application.

A. Okay. I don't have that one either.
Thank you. All right.

Q. What is the invention of the '961
application?

MR. HERRING: Objection.

A. I think the basis of these are they're

talking about where controls and levers can be

placed within the engine.
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Q. Does the Japanese '961 application
describe any advantages to having the controls on

the engine recessed?

A. To the best of my knowledge, no.

Q. Well, you can take a moment and read
through it.

A. Did you say within the claims?

Q. Does the '961 application anywhere

describe any advantages to having the controls on
the engine recessed?

A. It states that the start and stop
operations are required to be operated
separately; however, for instance, the valve is
conveniently arranged in a different plane from
that of the recoil starter. And the choke and
throttle are also conveniently arranged in
different planes.

Q. Does the '961 application discuss
recessed controls?

A. No, it doesn't.

Q. Does the '961 application discuss the
styling of the engine?

A. No, it doesn't.

Q. Does the '961 application describe or

claim any of the elements you identified earlier
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[Page 245]

as contributing to the overall cubic appearance
of the GX engine in Honda's application?
MR. NOWAKOWSKI: Objection.
A. No, it doesn't.
Q. In your opinion, does the '961
application show that the appearance of the GX

engine in Honda's trademark application is

functional®?
A. No, it doesn't.
Q. And if you could turn to Opposer's

Exhibit 28, I believe, the '160 patent.

A. I have that one.

(Witness complies.)

A. Okay. I have it.

Q. What does the invention of the Japanese
'160 utility model application relate to?

MR. HERRING: Objection.

A. This is relating to a cooling portion
of the engine on the lower side that's actually
providing cooling to the o0il and other
components. So there's a little indentation on
the cylinder with a couple of fins. It talks
about additional cooling.

Q. Is the cooling element described in the

'160 application an internal or an external
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[Page 246]
engine component?
MR. HERRING: Objection.
A. They're describing external components.
Q. What, if any, impact does the cooling

device described in the '160 application have on
the external appearance of the fan cover?

A. It may have a -- on the lower portion,
additional material that's added to the fan
cover, but, in general, it doesn't change the
overall appearance of the fan cover.

Q. Does the '160 application describe or
claim any of the elements you identified earlier
as contributing to the overall cubic appearance
of the GX engine in Honda's trademark
application?

MR. HERRING: Objection.

A. No, it doesn't.

Q. In your opinion, does the '160
application show that the appearance of the GX
engine in Honda's trademark application is
functional®?

A. No, it doesn't.

MS. FRAZIER: Could we mark that,
please, with Applicant's next one.

(Photograph Bates-stamped
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[Page 247]
AHGX000868 marked Applicant's Exhibit 52.)

BY MS. FRAZIER:

Q. Mr. Mieritz, you've been handed what's
been marked as Applicant's 52. Do you recognize
this?

A. It's a Honda GX horizontal shaft
engine. Yes.

Q. What shape is the bottom of the fan
cover on this engine?

A. The fan cover -- the bottom of this fan
cover has a vertical appearance to it -- excuse
me, a horizontal appearance to it.

Q. Does this engine have the overall cubic
design shown in Honda's trademark application?

A. Yes, it does.

Q. In your opinion, could OEMs and other
consumers identify this engine as a Honda GX,
based on its appearance?

MR. HERRING: Objection.

A. In my opinion, yes, they could.

Q. During your cross-examination, counsel
asked you about some of your deposition testimony
regarding the updated GX engine. Do you have
your deposition in front of you?

A. Yes.
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Q. If you could turn to Page 89, please.
(Witness complies.)
A. Okay.
Q. Counsel asked you, starting at Line 7
of Page 89:

"QUESTION: Does eliminating the ribbing
from the carburetor cover change the overall
appearance of the GX engine?"

And you testified:

"ANSWER: No."

Correct?

A. Yes, I did.

MR. HERRING: Objection.

Q. He then asked:

"QUESTION: Why not?"

And you testified:

"ANSWER: It still maintains the overall
cubic look, and the individual components give it
that cubic look.

"QUESTION: When you say it 'maintains the
overall cubic look,' you're talking about the
height and width about the same, right? Of the
front view?

"ANSWER: Yes.

"QUESTION: And the components being what,
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[Page 2409]

squarish and rectangular?

"ANSWER: Complementary shapes to the cubic
look, yes."

Is it still your opinion that the
complementary shapes are what give the GX engine
its cubic look?

MR. NOWAKOWSKI: Objection.
Mischaracterized what he testified to, what you
just read.

A. Yes, I am. Yes, I do.

Q. And, in your opinion, did the Honda GX
engine maintain the overall cubic look after it

was updated?

A. Yes, it did.
Q. Is that true with respect even for
the -- excuse me. Is that true with respect to

the ribbing that was removed?

A. Yes. That's true.

Q. Is it true with respect to the beveling
that was softened?

A. Yes.

Q. Is it true with respect to the height
of the fuel tank?

A. Yes, it is.

Q. Mr. Mieritz, you were also asked some
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[Page 250]

questions about Mr. Hoag during your
cross-examination. Do you remember that?

A. Yes, I do.

Q. In your opinion, is Professor Hoag an
expert in general-purpose engine design?

A. In my opinion, he's not an expert in
general-purpose engine design. He's more of an
expert of internal combustion engine theory.

Q. Why is he not an expert in
general-purpose engine design --

MR. NOWAKOWSKI: Object. Foundation.

Q. -- in your opinion?

A. I don't think that Professor Hoag has
designed components within an engine or on the
exterior surface of an engine.

Q. Mr. Mieritz, are there applications
where either a front-mounted or top-mounted air
cleaner cover would work equally well?

A. I'm sure there are. Yes.

Q. Are there applications where only a
panel-mounted air cleaner cover would work?

A. Yes.

Q. In those applications where only a
panel-mounted air cleaner cover would work, the

GX engine design shown in Honda's application
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[Page 251]

would not be competitive. Correct?

A. Correct. Unless they had an alternate
design.

Q. If you could look, please, at
Exhibits -- Applicant's Exhibits 17 --

A. Yes.

Q. -- and I believe it's 43 -- no, I'm
sorry, 44.

(Witness complies.)
Q. Who manufactures the engines shown in

Exhibits 17 and 447

A. These are both Kohler engines.

Q. Based on your experience in the
industry, would you expect Kohler to have done
benchmark testing against the GX engines, similar
to what you did at Briggs?

A. Sure.

Q. To your knowledge, did Kohler provide
any data in this case showing any differences in
performance as a result of the appearance of
those engines?

MR. HERRING: Objection. Vague.
MR. NOWAKOWSKI: Objection.
Foundation. Go ahead.

A. No. I have not seen any data.
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[Page 252]
Q. Would you expect Kohler to have that
sort of data-?
A. Yes.
Q. Would you expect Kohler to have data
regarding the cost to manufacture the engines
shown in Exhibits -- Applicant's Exhibits 17 and
447
A. Of course.
Q. And, to your knowledge, did Kohler

provide any data in this case regarding the costs
to manufacture the engines shown in Applicant's
Exhibits 17 or 44~
A. Not to my knowledge. No.
MS. FRAZIER: Thank you, Mr. Mieritz.
No more questions.
MR. NOWAKOWSKI: I'm sorry. I have a
couple of additional questions.
RECROSS-EXAMINATION
BY MR. NOWAKOWSKI:
Q. Take a look, Mr. Mieritz, at the '160
Japanese utility, which I believe is --
A. This last one we had.
Q. That is exhibit -- Applicant's --
excuse me, Opposer 28.

A. Okay.

877-479-2484 U.S. LEGAL SUPPORT www.uslegalsupport.com




JAMES MIERITZ

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

[Page 253]

Q. And, in particular, take a look at the
last paragraph of the page designated 0006532 and
the first paragraph of the next page. Can you
read that, please, not out loud. Just read it to
yourself.

(Witness complies.)

A. Did you say the first paragraph on the
next page?

Q. Yes.

A. Okay. Okay.

Q. Now, you've testified that this patent
relates to an internal device on the engine
described and claimed in this patent that
increases the volume of air to the top parts of
the engine. Right?

MS. FRAZIER: Objection.
Mischaracterizes testimony.

A. No. It doesn't increase the air. What
you're doing in Figure 3, the little indentation,
40, 41A and the fins in there, that's new to
engines. It's typically not there. So what
they're doing is they're adding two fins on the
bottom, they're providing more clearance
underneath it, or some clearance so the cooling

air can get at those fins and actually cool.
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[Page 254]

Q. Okay. And the reason for the invention
is that the scroll-like bottom, rounded bottom of
the fan cover, which is used to facilitate the
flow of the air, is flattened by virtue of the
use of the inclined or tilted -- they call it
tilted cylinder. 1Isn't that right?

MS. FRAZIER: Objection.

A. Due to the diameter that they're using
in the radius of the scroll, it cannot impede the
mounting surface. That dimension from the center
line of the crank to the mounting service is an
SAE standard.

So if you would continue your scroll, you
would interfere with the apparatus. So what they
have done on this engine, and many other engines
we talked about today, they flatten that bottom
portion.

Q. So the flattening of the bottom portion
of that engine that's shown in Exhibit No. --
what is it, 28 -- is a result of other aspects of

the engine, not styling of the engine. Correct?

A. Yes.

Q. It's got nothing to do with styling of
the engine. Does it?

A. Well, on this particular instance, if
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[Page 255]

your fan was smaller in diameter, you wouldn't
have the same interference problem. But then you
would flatten that portion, like Honda has done,
for their appearance.

Q. Yeah. Do you know whether the fan in
the Honda engine is greater or less than the size
of the engine -- size of the fan in

Exhibit Applicant's 287

A. No, I don't.

Q. I'm sorry. Opposer 28.

A. No, I don't.

Q. Did you ever ask anybody for Kohler

records regarding manufacturing costs?
A. No, I didn't.
Q. Did you ever make a search, personally
make a search for Kohler records --
A. No.
Q. -- regarding manufacturing costs or any
aspect of the manufacture of the Kohler engines?
A. No.
MR. NOWAKOWSKI: 1I've got nothing more.
Do you have anything?
MR. HERRING: One second.
MS. FRAZIER: Are we done?

MR. HERRING: One second, please.
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[Page 256]

(Discussion off the record.)

MR. NOWAKOWSKI: I'm sorry. I have a
couple more questions.
BY MR. NOWAKOWSKI:

Q. Mr. Mieritz, do you recall in your
redirect examination some questions regarding
whether the overall cubic design shown in
Applicant's Exhibit 6 is necessary to achieve
certain objectives, including reduced engine
height, good mountability, light weight, improved
performance, improved quality, and reduction of

costs? Do you remember those questions?

A. With respect to Honda's project
description?
Q. Yes. Whether the -- do you recall the

questions with regard to the Honda overall cubic
appearance in the Honda trademark, and whether

those were necessary to improve the objectives in
Exhibit 191-A, which included SNGERERNNXOHERISES

Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only Do you remember those

questions?
A. Yes.
Q. And your answer was "no" to each of

those questions?
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[Page 257]
MS. FRAZIER: Objection.
A. My answer was "no" to which questions?
Q. Do you recall that your answer was "no"

to each of those questions?
MS. FRAZIER: Objection.
A. Can you repeat the questions?
Q. Well, let me ask it this way. 1I'll
withdraw that question.
Do you recall being asked questions that

related to the objectives in Exhibit 191-A in
redirect examination regarding [SIERTEIRZNGIHIEE

Confidential: Attorney's Eyes Only
Confidential: Attorney's Eyes Only

Do you remember, generally, that
questions were asked of you about that?

A. Yes. We discussed that this morning.

Q. Okay. Do you also recall in redirect
that were you asked the question:

"QUESTION: Is the overall appearance of the
GX engine in Applicant's Exhibit 6 better to
achieve those goals" -- that I just talked
about -- "set forth in 191-A than the
alternatives you discussed earlier?"

Do you recall that question?

A. I don't recall that question. 1It's
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[Page 258]

very confusing, but, in general, I think I do.

Q. I guess my question -- follow-up
question to that, to you, is whether you have
done any testing on any of the engines that you
were shown with regard to light weight,
mountability, reduced engine height, compactness,
improved performance, improved quality, or
reduction of cost regarding those engines, as
opposed to the engines shown in the trademark
Exhibit No. 67

A. The only engine I would have done some
of that work on was the Vanguard 9-horsepower
engine that was shown in Exhibit 24.

Q. And that work would have been done no
earlier -- or no later than nine years ago, when

you left Briggs. Right?

A. That work was approximately done in the
mid '80s.
Q. Okay. So that work was done in the mid

'80s. I have nothing further.
MR. NOWAKOWSKI: Are we done?
MS. FRAZIER: We're done.

(Deposition concluded at 4:16 p.m.)
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6 JAMES MIERITZ

9 Subscribed and sworn to before me
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CERTIFICATE
COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, SS.

I, Janet M. Sambataro, a Registered Merit
Reporter and a Notary Public within and for the
Commonwealth of Massachusetts do hereby certify:

THAT JAMES MIERITZ, the witness whose
testimony is hereinbefore set forth, was duly
sworn by me and that such testimony is a true and
accurate record of my stenotype notes taken in
the foregoing matter, to the best of my
knowledge, skill and ability.

I further certify that I am not related
to any parties to this action by blood or
marriage; and that I am in no way interested in
the outcome of this matter.

IN WITNESS WHEREOF, I have hereunto set
my hand this 6th day of September, 2015.

e, —y
T B
/é&@&&ﬂ~§Mé$ﬁ@””“
£ i

-

o

JANET M. SAMBATARO

Notary Public

My Commission Expires:

July 16, 2021
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Photograph Bates-stamped

AHGX000868

OPPOSER'S EXHIBITS

Utility Model No. S63-32344
Utility Model No. S62-33961
Utility Model No. S63-35160

[Page 262]

Page

82

247

Page
157
157

157

PREVIOUSLY MARKED APPLICANT'S EXHIBITS

Number

Exhibit 17

Exhibit 21

Exhibit 23

Exhibit 24

(Incorporated By Reference)

Description
Photograph
Photograph
Photograph

Photograph

Page
26
26
26

26

877-479-2484

U.S. LEGAL SUPPORT

www.uslegalsupport.com




WITNESS ERRATA SHEET

Case Name: BRIGGS & STRATTON CORPORATION AND
KOHLER COMPANY v. HONDA GIKEN KOGYO KABUSHIKI KAISHA

Deposition Date: August 26, 2015
Deponent: JAMES_MIERITZ
Page Line CORRECTION
11 11 change "show" to "shown"
12 22 change “end piston, end bore” to “and piston, and bore”
13 16 change “realign” to “rewind”
20 4 change “is somewhat looking straight on, vertical, the” to “is

”

somewhat rectangular looking straight on, the

23 19 change "angle” to "angled"
27 12 change "23" to "24"
29 6 change “theme to “seam”
42 i7 change "blow" to "blower"
186 5 change "right-hand" to "left-hand"
204 7 change “as” to “adds”
216 18 change “cool” to “cooler” /"’\ ~ //
f 3
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EXHIBIT B

4315 Collingtree Drive

JAMES T. MIERITZ Rockledge, Fl. 32955
262-227-6447
Jmieritz@cfl.rr.com

Summary of Experience

Senior level professional with over 25 years of diversified experience in worldwide engineering and
business operations management. Extensive background in manufacturing and quality systems, pricing,
negotiations, new product development, program management, strategic planning, and design.

JU'YtZOOG Cequent Trailer Products / Division of Trimas Corporation, Mosinee, Wisconsin

o

December ) . ] i )

2008 Senior Global Sourcing Manager/Engineering: Responsible for offshore component

sourcing and engineering.

Briggs & Stratton Corporation, Milwaukee, Wisconsin
1970102006 A $2.5 billion, Fortune 500 manufacturer of engines and powered systems with
production facilities in the US, Japan, Europe, and China.

Business Manager for Asian Operations: Responsible to Divisional Vice President

1998102006  of Asian Operations for business management of joint venture facility in Japan (DBS
Co LTD) and contract engine purchases from Mitsubishi Heavy Industries, engine
transfer pricing, production scheduling, inventory, program management, forecasting,
budgeting, engineering, and department supervision. Member Board of Directors of
DBS Co LTD.

e« Directed and managed DBS Co LTD. Member of the Board of Directors 1992-
2004. Result: Achieved between $1,750,000 - $25,000,000 annual operating
profits with an average annual dividend of $2,000,000.

« Recommended and proposed BIG BLOCK engine series concept. Result:
Created new engine line with first year sales of 5,000 engines and a 5 year growth
plan of 400% generating $2,500,000 operating profit.

s Negotiated engine transfer prices from Daihatsu/Briggs & Stratton (DBS) yearly.
Result: Insured a 60-40% balance of operating profits for partners.

+« Negotiated DBS engine discounts. Result: Established special customer prices
for 30,000 consumer brand engines.

e Achieved an additional 7% DBS discount for Simplicity. Result: Maintained the
business of 20,000 engines with sales of $8,000,000.

e  Maintained minimum daily build rates. Result: Generated operating profits of
$1,750,000 in 2005 and achieved positive operating profits for the past 15 years.

e Directed business with Mitsubishi Heavy Industries for engine orders, pricing,
production schedules, and forecasting. Result: Negotiated 70,000 additional
storm stock engines at up to $30 below standard cost. 2005 engine totals were

91200832 (Parent)

Applicant “\\l
Mieritz 8/26/2015




1988 to 1998

1964 to 1988

170,000 which generated $40,000,000 in sales.

Structured engine discounts from Mitsubishi Heavy Industries. Result: Sold
90,000 engines that produced $24,500,000 in sales.

Finalized contract to purchase engines from Mitsubishi Heavy Industries. Result:
Renewed contract for an additional 5 years which produced $30,000,000 in
annual sales and 100,000 engines per year.

Launched a 5hp engine to China. Result: Completed a 2 year program to
manufacture an engine with 80% of the components localized in China at the
proposed target cost.

Completed M12 marine engine. Result: Added $3,300,000 annual sales for the
Chinese engine manufacturing plant.

Developed a liquid-cooled V-twin engine. Result: Obtained 6 new commercial
accounts with first year sales of $3,000,000.

Obtained special prices for 5 customers SKU's. Result: Generated 30,000 new
additional engines for $6,000,000 in sales.

Eliminated premium freight of engines shipped from Japan. Result: Generated
$750,000 annual savings.

Transferred parts packaging from external to internal. Result: Achieved
$500,000 annual savings.

Developed executive personnel. Result: Promoted the following: program
manager to product manager, program manager to manufacturing development
manager, technician to program manager, technician to application engineer and
engineer to engineer specialist.

Engineering Manager Vanquard Engines: Responsible to Vice President/General
Manager Vanguard Division for engineering management of premium brand of engines
from 4-25hp. Managed an engineering staff for design and development, budgets,
cost, new products, program management, long range planning and engineering
documentation.

Designed and developed a new S9hp engine. Result: Expanded the engine
series into the commercial market which provided 50,000 additional engines per
year.

Established a cost reduction program to maintain profitability @ 90 Yen/$.
Result: Manufactured over 1,500,000 engines in 15 years which provided
$40,000,000 annual sales.

Increased engine hp for additional V-twin models. Result: Generated
$20,000,000 in annual sales.

Expanded single cylinder engine line. Result: Added 4 engines that increased
annual sales by $10,000,000.

Promoted to Business Manager for Asian Operations.

Held positions of increasing responsibility: Manager of Engineering/Industrial-
Commercial Engines, Assistant Chief Design Engineer/Large Engines, Assistant
Chief Design Engineer, Project Engineer and Tool Design/Specifications
Writer/Draftsman.

Promoted to Engineering Manager Vanguard Engines.



e

Education:

Professional
Affiliations:

MBA Degree, Keller Graduate School, Milwaukee, Wisconsin
BSME Degree, Marquette University, Milwaukee, Wisconsin

Society of Automotive Engineers (SAE)
Past Chairman Small Engine Committee



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE

Applicant:  Honda Giken Kogyo Kabushiki Kaisha (Honda Motor Co., Ltd.)
2-1-1 Minami-Aoyama

Minato-Ku
Tokyo 107 Japan
Serial No.: 78 924545 Examining Attorney: J. Rauen
Filed: July 7, 2006 Law Office: 109
For: MISCELLANEOUS DESIGN Class: 7
Commissioner for Trademarks
BOX RESPONSE NO FEE
P.O. Box 1451

Alexandria, Virginia 22313 1451

DECLARATION OF JAMES MIERITZ
L INTRODUCTION
 [? I have been retained by American Honda Motor Co. (*American Honda") to
provide expert testimony regarding among other things, the unique, distinctive appearance of the
engine shown in Exhibit A that is the subject of the above-identified application.

I.  QUALIFICATIONS
2 I have over thirty-five years of experience working in the gasoline engine

industry. From 1970 to 2006, [ worked for Briggs & Stratton, one of the largest manufacturers
of small gasoline engines in the world and a competitor of Honda in this market. | began my
career at Briggs & Stratton as an engineer and drafisman for gasoline engines, Over the years, |
achieved increasing levels of responsibility, becoming an Assistant Chief Engineer and
Engineering Manager for various classes of engines. In these roles, I designed, participated in,

and supervised teams of engineers responsible for small gasoline engine design.

USIDOCS 70816382
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3 For example, I was the project engineer/design engineer for the first Briggs &
Stratton twin-cylinder opposed engine from 1974-1977. During that project, my responsibilities
included designing the entire engine layout. As project engineer, | had complete design
responsibility for every component in the engine. | also put together the team that took the
engine from concept to production.

4. During my career, | had experience with the engine that is the subject of the
present application (referred to hereinaficr as the “GX Engine™) as well as other similar types of
engines. In 1985-1986, Briggs & Stratton began looking at engines to compete with Honda. [
was leader of the design team for a 9 hp OHV single cylinder horizontal shaft, inclined cylinder
engine that was Briggs & Stratton’s first attempt to compete with Honda.

NS In addition, in 1986-1987, | began working on the Vanguard engine series, a line
of engines from 5 hp up to 30 hp which was in direct competition with the Honda GX series and
other industrial type engines. From approximately 1988 to 1998, | was the Engineering
Manager-Vanguard Engines. | oversaw the engineering and design group that designed and
developed the Vanguard engines.

6. As an engineer and manager, I was required to have an understanding of our
competitors’ products and the relative strength and weaknesses of those products as compared to
thosc of Briggs & Stratton. At Briggs & Stratton, we brought in competitors’ engines, tore them
down and benchmark tested them We tested Honda GX engines, Kohler engines, and Kawasaki
engines, among others. In addition, as a manager, | became intimately familiar with the cost
considerations of engine design.

7. Beginning in 1998, | moved into a business management role, becoming the

Business Manager for Asian Operations. In this capacity, I was responsible for business
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management of a joint venture facility in Japan and contract engine purchases from a Japanese
supplier, engine transfer pricing, production scheduling, inventory, program management,
forecasting, budgeting, engineering, and department supervision.

8. 1 retired from Briggs & Stratton in 2006.

9. 1 obtained a Bachelor of Science in Mechanical Engineering from Marquette
University, also in Milwaukee, Wisconsin in 1970. 1obtained a Masters of Business
Administration from the Keller Graduate School in Milwaukee, Wisconsin in 1996.

10.  1am a member of the Society of Automotive Engineers (SAE). 1am also a Past
Chairman of the Small Engine Committee of the SAE. My complete resume is attached to this
report as Exhibit B.

. SUMMARY OF OPINION

1. Itis my opinion that the engine configuration that is the subject of the present
application has a unique and distinctive overall appearance, which is comprised of several
individual design features that are themselves unique and distinctive. Based on my education
and experience, it is my opinion that these individual design features, as set forth in detail below,
do not contribute to the functionality of the GX Engine. Instead, these features are matters of
styling and taste.

IV. DATA AND MATERIALS CONSIDERED

12, Thave been informed that a trademark that is a three-dimensional configuration of
a product is functional if the configuration is essential to the use or purpose of the product, or if
the feature affects the product cost or quality. Ihave been informed that to meet the test of legal
functionality & product must be in a particular shape because it works betier in that shape or costs

less in that shape.
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13.  Ihave been informed that when determining the functionality of a trademark that
consists of a three-dimensional configuration of goods, one must focus on the overall visual
impression that the combination and arrangement of those elements create. 1 have been informed
that functional elements that are separately unprotectable can be protected together as part ofa
trademark that also includes non-functional elements.

14. I have been informed that some considerations used to determine functionality are
(1) whether advertising touts the utilitarian advantages of the design, (2) whether the particular
design results from a comparatively simple or inexpensive method of manufacture, (3) whether
the design yields a utilitarian advantage and (4) whether altemnative designs are available. With
respect to alternative designs, 1 have also been informed that the availability of alternative
designs may indicate whether the feature embodies functional or merely omamental aspects of
the product.

15.  Ihave been informed that the term “acquired distinctiveness” (also called
“secondary meaning”) refers to the association of a product’s configuration with the source or
manufacturer of that product. 1have been informed that it is this association of a product’s
configuration with the product’s source that trademark law protects.

16.  Ihave been informed that courts look at multiple factors to determine whether a
trademark has acquired distinctiveness. 1have been informed that copying of a design may be
evidence of acquired distinctiveness.

V.  THE PROCESS OF SMALL ENGINE DESIGN

17.  As background for my opinions, I set ot below a brief summary of one approach

to engine design. While this is not the only way to design an engine, it is illustrative of the types

of decisions that need to be made to arrive at a working production grade engine.
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A.  INITIAL DESIGN AND LAYOUT

18.  The first step is to determine the required displacement in cubic inches (“in™) of
the engine you want to design. The logical place to begin is with a target power output in
horsepower (“hp”) and an established horsepower per cubic inch (“hp/in™).

19.  The target power output will probably be dictated by customer demand or market
convention. For instance, a 5.5 hp engine is a common power rating in the small utility-type
engine market. The hp/in’ may be based on what the company or an engineering team has
achieved in the past, or it may be based on what a competitor has achieved, or it may simply be
based on an engineering goal. For small utility-type engines, such as a GX Engine that is the
subject of the present application, a good basis to start is 0.5 hp/in’.

20,  Given the target power rating of the engine and the horsepower per cubic inch
decided upon, the displacement in cubic inches of the engine can be determined by simple
calculation:

Target Horsepower + Horsepower/Inch® = Inch’
5.5 hp+.5 hp/in® =11 in’ (displacement)

21.  Displacement is the measure of volume that a piston moves through within the
cylinder of an engine. As a practical matier, displacement is determined by the Bore arca (the
area of the piston head) x Stroke (the one-way distance traveled by the piston head within the
cylinder). Having determined a desired displacement, we can readily calculate various

combinations of Bore x Stroke to achieve the desired displacement.

Bore (in) Bore area (in’) Stroke (in) Displacement (in”)
1.5 1.77 6.22 11
2.0 3.14 3.50
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3.0 7.07 1.56

22,  As shown in the table above, there can be many combinations, e.g., large
bore x small stroke or small bore x large stroke. Each combination has its trade-offs with respect
to emissions, overall engine size and combustion efficiency.

23.  Afier the Bore x Stroke is selected, the position of the cylinder bore (vertical,
inclined or horizontal) is determined. Again, there are many choices, but this is usually dictated
by overall size requirement. All other things being equal, for a given Bore x Stroke
measurement, a horizontal cylinder will result in a low, wide engine; a vertical cylinder will
result in a tall, narrow engine; and an inclined cylinder will result in something in between
depending on the angle.

24.  Once the Bore x Stroke and cylinder bore position is established, we can begin the
process of determining the basic internal engine layout of the crankshaft, cam gear, piston and
conmecting rod, and cap. Beginming with the erankshaft and connecting rod, we generate a 360°
degree path of the connecting rod and cap to determine inside cylinder clearance paths.

25.  With these paths established, the gear centers, a critical design feature, can now
be established for the timing gear (crankshaft) and the cam gear. The relative location of the
gear centers is critical. When you are designing an engine, you want to keep it as small as
possible. The tolerances between the gear centers (and by extension the moving parts tumed by
the crankshaft and cam shaft) is therefore very small.

26.  The cam gear in turn operates through various other components — called the
valve train - to allow the flow of air, fuel, and combustion gases into and out of the cylinder.
These components include tappets, push rods, rocker arms, valves, etc. The valve train is
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designed together with the cylinder head, the portion of c_ylinder through which air, fuel, and
combustion gases flow. Variations in the location of the gear centers change the design
geometry of the entire valve train.

27.  Next, additional gearing, such as governor gears, oil pumps, etc., is designed.

28.  Only after these aspects of the internal design have been determined, it is possible
to determine the shape of the crankease cover, including required bolt spacing, gasket shape, and
perimeter of the cover. Cylinder fins, walls, legs and other shapes are usually now determined.
Once these steps have been completed, a “Basic Engine Powerplant” has been established, which
includes cylinder head, piston, connecting rod and cap, crankshaft, cam gear, valve train and
miscellancous gearing. This is an enclosed package with the cover mounting to the cylinder and
the cylinder head attached to the cylinder.

29. At this point in the process, one can begin adding the “outside™ components of the
engine. It is typical to start with the flywheel, fan and ignition systems.

30.  Fan size ultimately determines cooling rate of the engine. The larger the fan, the
beiter; but noise must also be considered. Maximum fan diameter is established by the centerline
of crankshafi to the mounting legs of the cylinder. This dimension is usually equal among
competitors. The cooling air must be directed to the ‘hot spots’ of the cylinder and cylinder
head. There needs to be some means of directing the air upward (either through an internal scroll
or with the fan cover itself or with some combination), but many different fan cover
configurations would accomplish this. The particular shape chosen is cosmetic.

31.  Arewind or recoil starter, rotating screen, and fan enclosure are created. The
amount of ‘open area’ in the recoil cover determines the amount of air drawn into the engine.

Any number of variations in the shape of the recoil cover, such as holes, slots, square, rectangles
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or other openings, can provide the open area required for effective cooling. Again, the
appearance of these features is mostly cosmetic.

32, The next steps might be to add the carburetor and air clcaner. The carburetor can
be directly mounted to the cylinder head or mounted with an elbow. The air cleaner may nlso be
mounted in several locations. It could be on the top, side, or front of the engine, subject to the
limitations of package size. Again, the particular shape and appearance of the air cleaner cover
and carburetor cover are usually determined by customer demand and styling.

33.  The remainder of the outside components can now be determined. These
typically include a muffler, fuel tank, engine governing levers and other controls. Accessories,
such as an off-on switch, choke and speed levers, and safety guards, plus customer add-ons, are

the last items fitted.

B. PROTOTYPE FABRICATION AND TESTING
34 Once the parts have been designed and detailed to ensure the tolerances are

functional, the designs are transferred to a model shop where one or two engines arc fabricated
from scratch.

35.  The model engine is then tested in a variety of ways. The engine is coupled to a
dynamometer in a test cell. A variety of thermocouples are attached to the engine to determine
the temperaturc at 8 number of critical positions on the model. Initially, basic mechanical
functioning is tested at low speed to confirm, for example, that oiling within the crankcase is
satisfactory. Eventually, the engine is brought up to rated full load at rated speed where all the
thermal conditions are at their worst. The engine’s power output, torgue, and temperature are
continuously monitored.

36.  Many aspects of engine performance must be tested by trial and error. For
example, if the horsepower falls short of expected, the design team might need to change valve

=R
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size, valve lift, carburetor size, ctc. The same sort of trial and error process applies to other
aspects of engine performance including, for example, oiling, cooling, and fuel flow. Testing of
multiple prototypes may be required.

37.  Afler achieving the rated speed and horsepower with acceptable temperatures and
good oiling of the engine components, a life test is run at full load and maximum rated speed.
Such & test enables you to determine the durability of crankshaft, connecting rods, cylinder, etc.
At Briggs & Stratton, we ran life tests for 1000 to 1500 hours, depending on the type of engine
tested. For the premium brand Vanguard line of engine that competed directly with the Honda
GX Engines we tested engines for 1500 hours.

C.  EXTERIOR DESIGN FEATURES

38.  Styling of the engine can usually begin afier the engine layout is complete and
prototype fabrication has started.

39.  Ofien companies will employ or contract with an Industrial Designer to develop a
packaged appearance that will be appealing, distinguish the finished engine from other
competitive products, and associate it with other product offerings from the same manufacturer.

40.  An Industrial Designer is asked to visualize concepts. The stylist will take into
account requests from Sales, Marketing and other departments 10 provide various sketches. A
variety of various concepts are reviewed. At such time appcarances such as beveled edges, radii
edges, sharp corners or other shapes and contours arc considered. Additional items such as
covers, shrouds, control placement and customer convenience items can be styled-in at this time.
The look of an engine takes into account features such as decorative covers and their shapes,
colors, intake air openings (slots, holes, etc.) and the blending of all lines.

41,  Industrial Designers have to work closely with the engineers to insure that the
styling concepts do not affect the performance of the engine. The styling should be purely

D
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cosmetic. Materials might also play an important role in styling. The manufacturability and
assembly ease must also be considered.

42,  Many revisions of the styling concepts may be necessary before the final
appearance is complete. After approval, an engine “mock-up” is fabricated which is used to
show management and customers the prototype engine.

D. SUMMARY
43.  To summarize, the steps gencrally required to design the “inside” of the engine

Establish cubic inch displacement

Establish Bore x Stroke

Determine gear centers

Determine valve train

Finish cylinder finning, cylinder head design and crankcase cover

44.  Once these steps have been completed, one can add “outside™ components, such

Flywheel and fan

Ignition system

Blower housing and rewind starter
Carburetor

Air cleaner

Fuel tank

Govemning and controls

Muffler

Accessories

-10-
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45.  Finally, the entire engine appearance is stylized in order to achieve a brand
identity.

VI. RELEV, E EH A INE

46. 1 first became aware of and familiar with the Honda GX Engine approximately 20
years ago, while working at Briggs & Stratton.

47.  Asdiscussed above with respect to my qualifications, at Briggs & Stratton, 1 was
engineering manager for the Vanguard line of engines that competed with Honda and Kohler in
the high-quality, high-end portion of the small-utility engine market. We were constantly trying
to improve our engines to match the performance and durability of the Honda GX Engine.

48.  Assomeone who has worked in the small gasoline engine industry for the past 35
years, and specifically in the years since the Honda GX Engine reached the market, and based on
my specific experience designing engines to compete with the Honda GX engine, it is my
opinion that the Honda GX Enginc is famous, due to, among other things, its startability.
dependability, reliability, and innovation.

49.  In addition, the look of the GX Engine is well-known throughout the industry.
Based on my experience dealing with original equipment manufacturers, distributors, dealers,
and other potential customers for such engines, I believe that a large number of such individuals
would immediately recognize the look of the GX Engine and associate it with Honda.

Vil. THE DISTINCTIVE FEATURES OF THE HONDA GX ENGINE
ARE NONFUNCTIONAL

50. The Honda GX Engine has a distinctive overall look that comes from the
combination of various design elements. Based on my experience designing engines of this type,

I expect that the Honda engine was consciously styled to have its distinct appearance.

oMo
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51.  In my opinion, the design features of the GX Engine are matters of styling, not
matters of functionality. The GX Engine does not work better or cost less because of these
design elements, either when considered individually or as whole.

52.  Inthe table below (beginning on the next page), I discuss some of the notable
design features found on the GX Engine. I do not attempt an exhaustive catalog of all the unique
features of the three dimensional configuration of the GX Engine. Instead, I explain from the
standpoint of a design engineer why and to what degree to the particular design features of a
Honda GX Engine are not functional.

Component Designed Description of the Design

f

Air Cleaner Housing Honda has chosen a cube-shaped air cleaner housing
Including Wing Nut Design that mirrors the squared comner of the upper left edge of
its fan cover. In addition, it has a raised circular portion
with 8 wing-nui attachment. The air cleaner could be
round, rectangular, oval, or some other shape to
generally match the inside shape of the air cleaner
clement. The rised portion containing the wing nut

could be a shape other than a circle. Honda's wing nut
could be replaced with a decorative style knob. It could
| be simpler and less expensive to use a jam nut. |

- 12-
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I"Carburetor Cover & Shape, Plastic
| Control Placement & Orientation

|

earburetor cover that also houses

various engine controls. The appearance of the carburetor cover is
purely cosmetic. It is not necessary for function, only styling. For
| example. the presence of the ribbing, including the number of ribs, is
completcly arbitrary. The presence and location of the bolis are also
arbimary The foct that the carburetor cover extends the line of the
| nir cleaner housing. but with o slight angular deflection, is also
arb s

"Fuel Tank Shape, Size, Orientation, &
Mounting

Honda has chosen a fuel tank with a shape that
mirrors the angles on the air cleaner housing and
the radii on the upper left comer of its fan cover.
The bottom comners of the fuel tank also repeat this
shape. The fuel tank could also be rectangular,
trapezeidal, or other umque shapes. Tank edges
could be beveled, larger or smaller radii, sharp or a
stepped contour. In particular, the angle of the
upper left comer edge of the fuel tank (viewed from
| the side of the tank shown in Exhibit A) need not
repeat the same corner of the air cleaner housing.
| Similarly, the upper right edge comer of the fuel
| tank angles outward, repeating the angled shape of
the lower left portion of the fan cover. While the
| fuel tank size in part determines capacity, the exact
| dimensions may vary and still grovide the required
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capacity,
Honda has chosen to mount its engine using ears

| protruding from the crankcase mold. The shape of
the tank will impact whatever mounting system you
choose. The Honda mounts are designed to mate
secure!y with the shape of the Honda fuel tank and
are thus part of the overall design strategy. In
general, the mounting of the fuel tank could be with
brackets attached to the tank or the tank directly
mounted to the engine cylinder.

In the generator configuration of the Honda GX
Engine, the fuel mounts on the GX Engine are
readil arent, but not necessary.

Relative Position and Orientation of Each | Honda has chosen components with panicular

of the Major Honda GX Engine dimensions that in tum affect the relative position and

Components orientation of the components. The combination of
spacing between the components, the shapes of the
components, and the way the shapes of the components
are oriented toward each other helps the styling avoid a
cluttered or bulky look.

53.  As set forth above, many of the individual features of the three dimensional
configuration of the GX Engine complement each other and are purposely done for styling. The
details of each design, including, for instance, the beveling of the air cleaner edges, the upper
right comer of the fuel tank (as shown in Exhibit A). and the round edges on the fuel tank are
indicative of a consciously stylized appearance. More importantly, the most noticeable
components on the engine - air cleaner cover, and gasoline tank - all have the stylized features
that do not affect engine performance. Instead, these details of design are merely cosmetic
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styling. This styling does not necessarily increase or decrease the component cost. Furthermore,
the quality (as in the durability) of the engine is not affected by the styling features discussed
above

The undersigned being hereby warned that willful false statements and the like so made
are punishable by fine or imprisonment, or both, under 18 U.S.C. 1001, and that such willful
false statements may jeopardize the validity of the application or any resulting registration,
declares that he/she is properly authorized to execute this Declaration and that the facts set forth
in this application are true; all statements made of his/her own knowledge are true and all

statements made on information and belief are believed to be true

Dated: /2 7/8F 714%6

JAmes Mieritz

=
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14080 Solitaire Court

JAMES T. MIERITZ New Berlin, 53161
2276447
= Jmieritz2@wl.r.com_
Summary of Experience

Senior level professional with over 20 years of diversified experience in worldwide engineering and
business operations managemenl. Extensive background in manufacturing and quality systems, pricing,
negoliations, new product development, program management, stralegic planning, and design.

mtgom equent Traller Products / Division of | pmas L.Orporation Mosinee, Wisconsin
Decamber
2008 Senior Global Sourcing Manager/Engineering: Responsible for ofishore component

sourcing and engineering.

Milwaukee, Wisconsin

Briggs & Stratton Corporation, )
1870 to 2006 A $2.5 billion, Foriune 500 manufacturer of engines and powered systems with
production facilities in the US, Japan, Europe, and China

Business Manager for Aslan Operations: Responsible to Divisional Vice President
1998 of Asian Operations for business management of joint venture facility in Japan (DBS
o Co LTD) and contract engine purchases from Mitsubishi Heavy Industries, engine
2006 transfer pricing, production scheduling, inventory, program management, forecasting,
DBS Co LTD e - .

« Direcled and managed DBS Co LTD. Member of the Board of Directors 1992-
2004. Result: Achieved between $1,750,000 - $25,000,000 annuai operating
profits with an average annual dividend of $2,000,000.

+ Recommended and proposed BIG BLOCK engine saries concepl Reswlt:
Crested new engine line with first year sales of 5,000 engines and a 5 year growth
plan of 400% generating $2 500,000 operating profit

e Negotiated engine transfer prices from DaihatswBriggs & Stratton (DBS) yearly.
Result: Insured a 60-40% balance of operaling profits for partners.

« Negotiated DBS engine discounts. Result: Established special customer prices
for 30,000 consumer brand engines

» Achieved an additional 7% DBS discount for Simplicity. Result: Maintained the
business of 20,000 engines with sales of $8,000,000

«  Maintained minimum daily build rates. Result: Generated operating profits of
$1,750,000 in 2005 and achieved positive operating profits for the past 15 years

+ Directed business with Mitsubishi Heavy Industries for engine orders, pricing,
production schedules and forecasting Result: Negotiated 70,000 additional
slorm stock engines at up to $30 below standard cost 2005 engine lolals were
170.000 which generaled $40,000,000 in sales

»  Structured engine discounts from Mitsubishi Heavy Indusines Result: Sold
80,000 engines that produced $24, 500,000 in sales

» Finalized contract to purchase engines from Mitsubishi Heavy Industries. Result:
Renewed contract for an additional 5 years which produced $30,000,000 in
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1988
1998

1864
1988

annual sales and 100,000 engines per year

» Launched a Shp engine lo China. Result: Completed a 2 year program lo
manufacture an engine with 80% of the components localized in China al the
proposed target cost,

« Complated M12 marine engine. Result: Added $3,300,000 annual sales for the
Chinese engine manufacturing plant

» Developed a liquid-cooled V-twin engine Result: Obteined 6 new commercial
accounts with first year sales of $3 000.000.

« Obiained special prices for 5 customers SKU's Result: Generaled 30,000 new
additional engines for $6,000 000 in sales

« Eliminated premium freight of engines shipped from Japan. Result: Generaled
$750,000 annual savings

« Transferred parts packaging from extema lo inlernal. Result: Achieved

« Devaloped executive personnel. Result: Promoted the following: program
manager to product manager, program manager to manufacturing development
manager, technician to program manager, technician lo application engineer and
engineer (o engineer specialist

igineerine = ines: Responsible lo Vice President/General
vaomdnnfmmmmmagmmdmmdm
from 4 25hp. Managed an engineering staff for design and development, budgels,
mt.mp@ud&pmmmmmenthngwplunlngmdmgim

« Designed and developed a new Shp engine. Result: Expanded lhe engine
series into the commercial market which provided 50,000 additional engines per
year

+  Established a cos! reduction program to maintain profitability @ 90 Yer/$
Result: Manufactured over 1,500,000 engines in 15 years which provided
$40,000,000 annual sales.

« Increased engine hp for additional V-twin models Result: Generaled
$20,000,000 in annual sales.

+ Expanded single cylinder engine line. Result: Added 4 engines thal increased
annual sales by $10,000,000

» Promoled to Business Manager for Asian Operations.
Held positions of increasing responsibility: Manager of Engineering/industrial-
Commercial Englnes, Assistant Chief Design Engineer/Large Engines, Assistant

Chief Design Engineer, Project Engineer and Tool Design/Specifications
WriteriDraftsman.

+  Promoted to Engineering Manager Vanguard Engines.
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Education: MBA Degree, Keller Graduate School, Milwaukee, Wisconsin

BSME Degree, Marqusetie University, Milwaukee, Wisconsin

Professional Society of Automotive Engineers (SAE)
Affiliations: Past Chairman Small Engine Commitiee
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- The GX Series
Engines have
reliability
written all
over them.

onda LGN Series Engines

have long been recognized

as the industey leader i

providing rehabile casy-starting

and fuel efficient small engines.
You'll find Honda CX Series
overhead valve engines on a
wide variety of construction.
maintenance and premium
power equipment. The rental
industry. where paw

equipment is subjected 1o the

ultimate wst of durability, rebes

|lt'u\‘i]) on Honda OHIV engines

to ensure customer satisfaction
and a munimal level of

maintenance and repair When
it comes to reliahility  trust the

engines with the Honda name.

p14]
HONDA

Quality and performance are standard
with Honda GX Serles engines.
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GX200

1 ASHIP OV horczinial
i engane wish eleviminn
teeveissons ned O Alerr®

It hews the samwe canety of
Jeses sat the (X Teds, wnrhi
U sneleleanim 1_4';"1.? e
horsepemies o mioee

rginn ;.upf'h Ty

GX240

In BHEP O fwreswual
wlianft erygine wah eles g
agriitiows gined 0 Alert

fts ses pmclude prerong
iwWeIN L ery, o
restmgiressons o wuber
pagmipnn s el o o
idthser | enristrn thine

ehpydas cidiene

GX270

A SHP O honzal-
it engane with eletrmn
tgeesabian tpnsed O Abert™
s the vame parrers of
tees s the GALHY Wah
e twnr foesepencer, i
engine van ke diffic

wilin yewri enix

GX340

An [P O horsind
shetfy engne with 237 nlieed
evltuder, (il Alen®, eler-
tronir igniion, evilable
with varving shaft und
resduia twer et Iy sl
r:" l’l‘” Ti IThilta Fry, f'ru“ﬁ
wvisduers el a paerery of
Tt e,

oot S —
..z--_-‘:_‘::‘:-_:...___‘.:'
=

- -
Lo WAL

-

AHPB 001442



Horizontal Shaft cont.
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Vertical Shaft
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Air Filtration Systems
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iX160

Page 1 of

Honda | Honda Marine | Honda Power Equipment

Home | Products | Distributors | Literature | Product Registration | Product Manuals | GP Engines Parts Lists | FAQs | Warranty | News | Contact

GX Serles Commerclal Grade
GX160

Click to enlarge

Us | SiteMap

Features

= Honda OHV Commerc al-grare eng e
* Horizontal shaft

= Electronic Ignition/O® Alert

« EPA/CARB compliant

» 2 Year Commerclal Warranty

Applications: Alr compressors, Generators, Pumps
Pressure washers, Reel-type lawn mowers, Go-Karts,
Agricultural equipment. Chipper/Shredders, Small
construction equipment. Concrete saws

View Specifications
View Performance Curve

Specifications
fngias Type
Bore x Stroke

Displacement

Compression Ratio

Net Horse Power Cutput®
Net Torqus

PTO Shaft Rotat o~
Ignition System

Starting System

Alr-cooled, 4 Stroke, OHV, single cy'nder
68x4Smm (L7 x1.8In

163 cm3 (9.9 tu In)

BS:1

3.6kW (4.8HP) at 3,600 rpm

10.3 Nm (7.6 ibs ft) at 2,500 ngww

Counterclockwise (from PTO shaft side

Transistorized magneto ignition

Recoll or Electric Starter

ittp:/ www.honda-engines.com/engines gx 1 60.htm

GX Series
Commercial Grade
OHV Horizontal Shaft
GXHS0

GX100

GX120

GX160

GX200

GX240

GX270

GX340

GX390

OHV Vertical Shaft
GXV50

GXV160

GXV340

GXV3Is0o

V-Twin

OHV Horizontal Shaft
GX610

GX620

GX670

Mini 4-Stroks
GX25
GX35

3121200



iX160

Carburetor Horizontal type butterfly vaive
Lubrication System Forced Splash
Goversor Bystem  Centrifugal Mechanical
Alr Cleaner Dual Element Type (opt Cyclene type.
O Capacity 0.6 1(0.63 US gt, 0.53 Imp qi)
Fuel Tank Capacity liter; 3.11 (3.3 US qt)
Dimensions (Lx W x H] 305mm (12.0 In) x 341mm (13 4 In} » 31Bmm (12.5 =}

Dry Weight  13.0 kg (28.7 Ibs)

* The power rating of the eng ne indicated in this document is the net power output tested on a
production engine for the engine mode! and measured in accordance with SAE 11349 at 3600 rpm
(7000 rpm for model GHXS0). Mass production engines may vary from this value, Actual power output
ummmummmmunmwmmhﬂmmm
operating speed of the engine In application, environmental conditions. maintenance and “ther
variables

Performance Curve

ittp://www.honda-engines.com/engines/gx 160 hum

Page 2 of

3721200
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ittp:/‘'www.honda-engines.com/engines/gx160.htm
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imall Engine Warehouse - Repower Outdoor Power Equipment Page 1 of

.f\l Big Deals. Small Engine Warehouse
H-m Smart Cholce. Call Us at 800-321-6725

B;IMI tems  Repower Old Equipment  Small Engines AboutUs FAQs ContactUs Map  View Cart
Small Engine Warehouse

Small Gasoline Engines for
Outdoor Power Equipment

Know what product you are looking for Browse ltems

Want to 'ook for an itlem based on the equiprenl L is on. Repower Old Equipment

. 30,199 small engines in stock!  Up to 70% off MSRP

itp:/'www.smallenginewarchouse.com/ 312,200



imall Engine Warchouse - Repower Outdoor Power Equipment

—Featured Products

Page 2 of

13HP Hondas OHV 1% shaft
Low 0il Shutdown, Recoll
Frea Shipping
Now Only $655.00

Bhp Kawasaki Electric Stan
Fits John Deers Gstors
FREE SHIPPING
List Price $896 NOW 5425 00

26HP Kawasakl Vertical ES
Liquld Cooled, 1-1/8" Shaft
List Price $2,175
Now Only §1 200

13HP Honda OHV 1~ Shah
Electric & Recoll Start
Frea Shippingl
Now Only $469

20hp Briggs Vanguard OHV

Electric Start, Vertical Shaft
Retails for $1249

Now §689 - Free Shipping

T 75HP Briggs Snow Intek

V4" Shaft, Electric Start
Free Shipping
Now Only §248.85

18hp Briggs Intek OHV
Electric Start - Oll Filter
Normal List Price $986

Now $469 - Free Shipping

Repcwer Your Equipmaent Small Engines Pressure Washers Elecinic Generators Lawnmowers Snow Throwers
© 1990-2009 Small Engine Warshousa,me. Torms of Use Aboul Us FAGs Contact Us Map View Cart

ittp:'www.smallenginewarehouse.com/

3/21200
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United States Patent ps

Nakamura

{11} Patent Number: Des, 282,071
[45) Date of Patent: . Jan, 7‘ 1986

[54] INTERNAL COMBUSTION ENGINE

[75] lovenior: Tetsuo Nakamura, Saitama, Jopan

[73] Assignee: Ionda Giken Kogyo Knbushiki
Kaishs, Tokyo, Japan

[**] Term: 14 Years
[21] Appl. No.: 478,941
[22] Filed: Mar, 25, 1983

|58] Field of Search ...
IﬂﬁGBA.iI.“JIG? 417 195

156] Refercnces Clied
U.S. PATENT DOCUMENTS

D. MLITT L1978 SIEVEDS wevimmimismsns
D. 257844 1/1901 Sievens e
D. 276,160 1071984 Tuggle etal v

OTHER PUBLICATIONS
Implement & Tmctor, 2-21=79, p. 37, Kawasaki En-

gine.
lx.nplmt & Tractor, 3-21=79, p. 11, Kawasaki En.
gine.
Primary Examiner~Wallace R. Burke
Assistant Examiner—Lynn Wilder
Ariorney, A;uu or Firm——Sughrue, Mion, Zinn,
Macpeak & Scas
571 CLAIM
The ormamental design for an internal combustion en-
gine, as shown.
DESCRIPTION

FI1G. 1is a froni, top and left side perupective view of an
internal combustion nbowhumrmdedp.

FIG. § is s top plan view therea;
FIG. € is a right side elevational view thercol; and
FIG. 7 is a bottom plan view thereof.




U.S. Patent  Jan. 7, 1986 Sheet 1 of 4 Des, 282,071




U.S. Patent  Jan.7,1986 Sheet2of4 Des. 282,071




U.S. Patent  Jan 7, 1986 Sheet30f4 Des. 282,071




U.S. Patent Jan.7,1986  Sheet4of4 Des. 282,071

FIG. 7
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U.S. Patent No. 4,813,385
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4,813,385

usl Date of Patent: Mar, 21, 1989

{111 Patent Number:

United States Patent 19

Yamaguchi et al.
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4,813,385

Sheet 1 of 4

Mar. 21, 1989

U.S. Patent




US. Patent  Mar. 21, 1989

Sheet 2 of 4

4,813,385




US. Patent  Mar. 21,1989
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Mar. 21, 1989 Sheet 4 of 4 4,813,385
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Honda GX Alternative Fan Cover Designs

®

Briggs INTEK Kawasaki

L&

Kohler Command Pro (Old Design) Subaru EX 17

XHIBIT
91200832 (Parent)

Applicant L‘ 5
Mieritz 8/26/2015



Honda GX Controls

!nnr

Alternative Control Locations

Briggs INTEK

Kohler Command Pro
(New Design)

EXHIBIT
91200832 (Parent)

Applicant 7/&

Mieritz 8/26/2015



Honda GX Complementary Angles
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

BRIGGS & STRATTON CORPORATION )
and KOHLER CO., )
)
Opposers, )
) Opposition No. 91200832 (parent)
V. )
) Opposition No. 91200146
HONDA GIKEN KOGYO KABUSHIKI )
KAISHA, ) Application Serial No. 78924545
)
Applicant. )
)
)
)
)
)
)
)

EXPERT REPORT OF JAMES MIERITZ

1 INTRODUCTION

| 8 I have been retained by Honda Giken Kogyo Kabushiki Kaisha (*Honda”) to provide
expert testimony regarding among other things: (1) the process required to design a small
gasoline engine such as the Honda GX series engines; and (2) the nonfunctional features that
give the Honda GX series engine that is the subject of the trademark application at issue in the

above-entitled proceedings its unique, distinctive appearance as shown in Exhibit A.

I1. QUALIFICATIONS

2. I have approximately forty years of experience working in the gasoline engine industry.
From 1970 to 2006, | worked for Briggs & Stratton, one of the largest manufacturers of small
gasoline engines in the world and a competitor of Honda in this market. I began my career at
Briggs & Stratton as an engineer and draftsman for gasoline engines. Over the years, [ achieved

EXHIBIT
91200832 (Parent)

Applicantﬂ

Mieritz 8/26/2015




EXHIBIT C

Materials Considered

AHGX0006589-96 AHGXC000434

AHGX0006696-699 AHGXC000648-652
AHGX0033264-73 AHGXC000658-671
AHGX0033444-52 Engine: Honda GX 120
AHGX0057180-85 Engine: Honda GX 160
AHGX0057186-88 Engine: Honda GX 200
AHGX0057199-203 Engine: Honda GX 240
AHGX0061090-61123 Engine: Honda GX 270
AHGX0061124-131 Engine: Honda GX 340
AHGX0061132-139 Engine: Honda GX 390
AHGX0061140-145 Engine: Kohler Command Pro 6
AHGX0061169-353 Engine: Kohler Command Pro 7
AHGX0061583-649 Engine: Kohler Courage (SH265)
AHGX0063148-218 Engine: Briggs & Stratton Intek Pro 206
AHGX0063244-248 Engine: Briggs & Strattong Intek Pro 305
AHGX0064689-820 Engine: Briggs & Stratton 550 Series
AHGX0065560-65969 Engine: Briggs & Stratton 750 Series
AHGX0066775-66940 Engine: Briggs & Stratton 900 Series
AHGX0067421-67523 Engine: Briggs & Stratton 1150 Series
AHGX0079700-747 Engine: Briggs & Stratton 1450 Series
AHGX0080781-81129 Engine: Briggs & Stratton 1450 Series low
AHGX0081698-82050 profie

AHGX0082293-39] Engine: Briggs & Stratton 1600 Series
AHGX0096560-562 Engine: Briggs & Stratton 2100 Series
AHGX0097298-308 Engine: Vanguard 13hp
AHGX0097316-409 Engine: Vanguard Shp
AHGXC000394-398 Engine: Vanguard 7.5hp
AHGXC000399 Engine: Vanguard 6hp
AHGXC000400-401 Engine: Vanguard 2.4hp

AHGXC000402-411 Engine: Subaru Robin EX 17



Engine: Subaru Robin EX 21
Engine: Subaru Robin EX 35
Engine: Kawasaki FE170
Engine: Kawasaki FE250

Letter of Protest Concerning Application
Serial No. 78/924545

September 2, 2008 Office Action
Concerning Application Serial No.
78/924545

March 4, 2009 Response to September 2,
2008 Office Action Concerning Application
Serial No. 78/924545

February 5, 2010 Office Action Concerning
Application Serial No. 78/924545

August 4, 2010 Response to February 5,
2010 Office Action Application Serial No.
78/924545

August 26, 2010 Office Action Concerning
Application Serial No. 78/924545

Declaration of James Mieritz in Support of
~ Application Serial No. 78/924545

Declaration of Kevin Hoag in Support of
Application Serial No. 78/924545

U.S. Patent and Trademark Office Official
Gazette, January 25, 2011, TM381

Kohler Co.’s Notice of Opposition, No.
91200146, Filed May 25, 2011

Briggs and Stratton Corporation’s Notice of
Opposition, No. 91200832, Filed July 22,
2012

Oppbsers’ Motion for Leave to File
Amended Notices of Opposition, Opposition
No. 91200832 (parent), Dkt. No. 11

Motion for Leave to File Summary
Judgment Motion Regarding Functionality
of Applicant’s Claimed Engine
Configuration, Opposition No. 91200832
(parent), Dkt. No. 21

Deposition of Scott Connor,
Vol. I, August 9, 2012

Deposition of Scott Connor
Vol. II, August 10, 2012



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

BRIGGS & STRATTON CORPORATION )
and KOHLER CO., )
)
Opposers, )
) Opposition No. 91200832 (parent)
v. )
) Opposition No. 91200146
HONDA GIKEN KOGYO KABUSHIKI )
KAISHA, ) Application Serial No. 78924545
)
Applicant. )
)
)
)
)
)
)
)

REBUTTAL EXPERT REPORT OF JAMES MIERITZ

I. INTRODUCTION

| 8 I previously submitted an expert report on behalf of Applicant Honda Giken

Kogyo Kabushiki Kaisha (“Honda”) on September 28, 2012.

2. I have reviewed the Report of Professor John R. Reisel submitted on behalf of
Opposers Briggs and Stratton Corporation and Kohler Co. on September 28, 2012 (the *“Reisel
Report”). This rebuttal report addresses the opinions and underlying support included in the

Reisel Report.

EXHIBIT
91200832 (Parent)

Applicant Lll 2
Mieritz 8/26/2015



Exhibit A

Materials Considered
U.S. Patent No. 7,086,389
AHGX0036198-0036202 (January 19, 2007 Letter from Stetina Law Firm to WilmerHale)
AHGX0051631-0051641 (April 6, 2007 Letter from Stetina Law Firm to WilmerHale)
Engine Photo (in Reisel Report): Subaru SP170
Engine Photo (in Reisel Report): Predator 346¢c
Engine Photo (in Reisel Report): Lifan 420cc
Engine Photo (in Reisel Report): Champion Model No. 61151

Engine Photo (in Reisel Report): Kawasaki FJ180



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE BEFORE THE
TRADEMARK TRIAL AND APPEAL BOARD

BRIGGS & STRATTON CORPORATION )
and KOHLER CO., )
)
Opposers, )
) Opposition No. 91200832 (parent)
V. )
) Opposition No. 91200146
HONDA GIKEN KOGYO KABUSHIKI )
KAISHA, ) Application Serial No. 78924545
)
Applicant. ) ATTORNEYS’ EYES ONLY—
) SUBJECT TO PROTECTIVE
) ORDER
)
)
)
)
)

SUPPLEMENTAL EXPERT REPORT OF JAMES MIERITZ

L INTRODUCTION

i I have been retained by Honda Giken Kogyo Kabushiki Kaisha (“Honda”) to

provide expert testimony in the above-entitled proceedings.

Z, I previously sﬁbmitted the Expert Report of James Mieritz on September 28,
2012, and the Rebuttal Expert Report of James Mieritz on November 21, 2012. This
supplemental report is being submitted in light of information and documents that became
available after I submitted my expert reports including: the Rebuttal Expert Report of John R.
Reisel submitted on behalf of Opposers Briggs and Stratton Corporation and Kohler Co. on

November 21, 2012 (the “Reisel Rebuttal Report™), submissions and filings to the Trademark




AHGXC000434-442
AHGXC000531-533
AHGXC000546-563
AHGXC000630-633
AHGX0006514-6516
AHGX0080138-80142
AHGXO0081653-81657
AHGX0100733-100739
AHGXO0100771-100775
AHGX0100935-100941
AHGX0100942-100952
AHGX0101299
AHGX0101301-101304
AHGXO0101477-101499
AHGXO0101518-101537
AHGXO0102040-102049
AHGX0102050-102052
AHGX0102053
BASCO0000167-172
BASC00002800-2809
BASC00002892-2899
BASC00002904
BASCO0002916-2917
BASCO00011250-11258
BASCO00011398
BROOKO000019
DC00000091-106
DC00003912-3929
DC00004210-4222
DC00004294-4296
DC00004398-4400
DC00006900-6905

EXHIBIT A
ADDITIONAL MATERIALS CONSIDERED

DC00006907-6911
Kohler003576-3613
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MZ360

SPECIFICATIONS

ENGINES

PERFORMANCE CURVE

Max. t

Output*

o
=
o
g
o
L

Fuel consumption***

PTO Shaft speed x 102 r/min

Model Name MZ360 MZ360 Reduction Type

Bore x Stroke 85 x 63 mm 85x 63 mm

Displacement 357 cc 357 cc

Compression Ratio 8.1:1 8.1:1

Max Power (Net)* 7.6 NM (10.2 hp) @ 3600 rpm 7.6 NM (10.2 hp) @ 1800 rpm
Rated Power (Net)* 6.3 kW (8.4 hp) @ 3600 rpm 6.3 kW (8.4 hp) @ 1800 rpm
Max Torque (Net)* 23.9 Nm (17.6 ft-1bf) @ 2400 rpm 47.8 Nm (35.3 ft-Ibf) @ 2400 rpm
Fuel Unleaded Gasoline Unleaded Gasoline

Fuel Tank Capacity 6.7L (1.8 gal) 6.1 L (1.61 gal)

Ignition System T.C.l. T.C.L.

Spark Plug NGK BPR4ES NGK BPR4ES

Lubrication System Mechanical Splashing Mechanical Splashing

il Capacity 11L(1.2qt) 11L(1.2q1)

Dry Weight 33Kg (73.8Ib) 36Kg (79.4 Ib)

Dimensions (L**xWxH) 4245 x 451 x 481 mm 450 x 451 x 481 mm

* Net horsepower and lorque are measured on a production engine with the factory-installed air cleaner and mutfler using Yamaha-developed test standards. Actual power output of a particular engine
can vary due to manufacturing tolerance differences, as well as numerous factors such as ambient operating conditions, how the engine |s maintained, the type of equipment being powered, and

variances in the installation, including the intake and exhaust systems. fuel dellvery, and engine cooling

** Length dimension with Type A PTQ

*=* Fuel consumption estimates are based on Yamaha testing of a production engine with the factory installed air cleaner and muffler. Actual fuel consumption will vary due to the same factors that can

affect engine pewer as well as the operating speed in the application and other variables

EXHIBIT
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(19) Patent Ofiice (12) Ofiiclal Gazette for Examined " (11) Examined Utility Model

ofJapan (JP) UM Application Publication (Y2) Application Publication
- No. S63-32344

{24)(44) Publication Date:
August 29, 1988

(51) Int. CL* ID No. Internal Ref. No.
F02B 87/00 Z-6624-3G

Total Number of Pages in the Original: 4

(54) Title of the Innovation: GENERAL-PURPOSE INTERNAL COMBUSTION ENGINE

(21) Application No. $57-53279 (65) Disclosure (Kokai) No. $58-156123
(22) Filing Date: April 13, 1982 (43) Disclosure Date: October 18, 1983
(72) Innovator: Yoshinobu YAMAGUCHI '8-12-30-318, Nobitome, Niiza-shi, Saitama
. Prefecture .
(72) Innovator: Takeo OGANO 2-29-26, Kishi-machi, Kawagoe-shi, Saitama
Prefecture
(71) Applicant: Honda Motor Co., Lid. '2-1-1, Minamij-Aoyama, Minafo-ku, Tokyo

(74) Agent: Patent attorney, Takeshi FUKUDA

Examiner:'Mr. Kumazawa

(56) References cited by the examiner: UM S56-66031 (JP, U); UM S38-15601 (JP, Y1);
UM S47-24184 (JP, Y1)

(57) Claims:

A general-purpose internal combustion engine with a cylinder inclined slightly
upward from the horizontal direction and with intake and exhaust valve system in
an overhead arrangement, characterized in that said intake and exhaust valve
system is supported in a substantially horizontal position, said engine further
comprising: a head cover that is removably installed in a substantially horizontal
position relative to said cylinder head; a fuel tank that is located above said
crankcase and cylinder and is supported by said crankcase and cylinder; a
carburetor located on one side of said cylinder head and'is connécted to a-
suction port of the cylinder head; an air cleaner located above said cylinder head
and over said carburetor and is connected to the latter; a muffler that is also
positioned above said cylinder head but on the side thereof opposite to said air
cleaner and that is connected to an exhaust port of said cylinder head, whereby
the air cleaner and the muffler are located above the cylinder head and the head
cover.and on the left and right sides thereof, respectively; the upper surfaces of
the fuel tank, air cleaner, and muffler are arranged to be substantially flush with
one another, and the fuel tank, carburetor, air cleaner, and muffler-are arranged
substantially between a vertical surface that includes a crankshaft protrusion
surface of the crankcase and a vertical surface that includes an outer.surface of

a fan cover located on the opposite side.

EE-5
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Detailed Description of the Innovation

This model is related to general purpose internal combustlon engines that are
used as sources of power for agricultural work, civil engineering work; and other
work of all kinds. Internal combustion engines of this kind are not only compact

and lightweight, but also adaptable to a wide variety of applications. For example,

such engines needs to have a common main body, but can be equipped with
different crankshafts air cleaners, mufflers, or other equipments suited to the
particular use. Further such engines needs to allow for easy maintenance and
care of different engine parts as made necessary by different environments and
conditions of use. Specific items for periodic inspection inelude: inspection,
replenishing, and change of lubricants; cleaning of air cléaners, spark plugs, fuel
tanks, strainers, contact breakers, carburetors, and combustion chambers; and
replacement and adjustment of tappets, intake and exhaust valves, piston rings,

cylinders, ignition timing, and so on,

The purpose of this model is to provide an internal combustion engine that fulfills

the above requirements necessary for general purpose internal combustion
- engines.

“There is a general purpose internal combustion engines in which the cylinder is
tilted slightly upward from the horizontal direction to reduce the height of the
engine, thereby downsizing the engine and stabilizing the engine durmg use.
This model is also based on a general purpose internal combustion engine
format that has cylinders angled in this way, and intake and exhaust valves in an
overhead arrangement. As shown in the drawings, the crankcase 1 and-cylinder
2 are formed as a single body, with the cylinder 2 angled slightly upward from the
horizontal direction. The surface of the upper end of the cylinder 2 is covered by
the top.surface of the cylinder head 3, an which the intake, valve 4 and exhaust
valve 5 are located side by side and supported substantially horizontally, and on

- which the spark plug 6 is also attached at an angle that makes it substantially

parallel 1o the angle of the cylinder. The head cover 8, which covers the rocker
arm 7 for the intake ‘and exhaust valves, is detachably connected in a

substantially horizontal-manner with respect to cylinder head 3. The head cover |

8 is fixed in place by bolts that are omitted from the figure.

The fuel tank 9 is placed above the crankcase 1 and cylinder, and is fixed in
place and supportedly connected by bolt 11 to the crankcase 1 and cylinder 2
through a stay 10 (which is also used as a protective.plate over the surface of the

bottom half of the tank).

As shown in Figs. 2 and 3, the carburetor 12, which is positioned to one side of
the cylinder head 3, interconnects with intake port 3A on cylinder head 3, while
the air.cleaner 13, which is positioned over the carburetor 12 above the cylinder
‘head 3, interconnects with the carburetor 12. An embodiment has the air cleaner

AHGX0061137
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3 13 and elbow-shaped intake pipe 14 formed as a single body, and the intake pipe
. 14 is also used as an air cleaner mounting stay. The bolt 15 that fixes the intake
pipe 14 in place onto the carburetor 12 is lengthened so that it screws into the
cylinder head 3, thereby fastening both the carburetor 12 and the air cleaner 13
in place together, but this does not suggest any limitation on the mounting
structure of the carburetor 12 and air cleaner 13.

The muffler 16, which is positioned above the cylinder head 3 and on the
opposite side of the cylinder head 3 from the air cleaner 13, interconnects with
the exhaust port 3B on the cylinder head 3 by means of an exhaust pipe 17.

Reference numeral 18 in the drawings indicates the piston, 19 the crankshaft, 20
the camshaft, 21 the tappet, 22 the pushrod, 23 the fan cover, and 24 the

crankcase cover.

The upper surfaces of the fuel tank 9, air cleaner 13, and muffler 16 noted above
are arranged at substantially the same height. The fuel tank 9, carburetor 12, air
cleaner 13, and muffler 16 are positioned substantially between the vertical
surface that includes the crankshaft protrusion surface (the outer surface of the
crankcase cover 24) of the crankcase 1 and the vertical surface that includes the
outer surface of the fan cover 23 located on the opposite side.

' Some space can be left open between the air cleaner 13 and the muffler 16, as
. " shown in Fig. 2, so that removal of the spark plug 6 for cleaning and replacement
can be made easier.

The air cleaner 13 is constructed to utilize oil-soaked urethane foam as the filter
material 13A and draw in air from the opening 13B on the lower surface of the air
cleaner 13. The head cover 8 contains the breather chamber 25 which'is
coupled to the aircleaner13- ‘by means of the tube 26.

Consequently, the crankcase 1A is interconnected with the air cleaner 13 through
the passage 27, rocker arm 8A, breather chamber 25, and‘tube 26. Reference
numeral 28 designates the breather valve, while 29 and 30 are oil return ports.

This general purpose internal combustion engine model is made with the head
cover 8 detachable in a substantially horizontal manner with respect to the

. cylinder 2 and cylinder head 3 that are angled somewhat upward from the A
‘horizontal direction, as described above. Therefore, the tappet area is revealed
simply by remoVing the head cover 8, and because the intake and éxhaust
valves 4 and 5 are supported horizontally, the space in the tappet area extends
in a vertical direction such that tappet adjustment is made easier. - The -
arrangement of the cylinder 2, cylinder head 3, and head cover 8 as described
above means that the intake and exhaust valves 4 and 5, as well as the breather
valve 28, spark plug 6, carburetor 12 and other parts are clustered together on a

. side surface on the cylinder head such that adjustment and inspection of those

AHGX0061138
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o parts are made easier. The fuel tank 9 is supported only by the crankcase 1 and
. " cylinder 2, which are formed as a single body, so that when other parts, such as
the cylinder head 3 or the. carburetor 12, are removed for cleaning or other
purposes, it is not necessary to remove the tank 9; and those parts can be
attached or detached fast and easily. :

The carburetor 12 and muffler 16 are positioned on the respective sides of the
cylinder head 3, and the air cleaner 13 is positioned above the carburetor 12.
Therefare, those parts 12, 13,.and 16 can be detached and installed without
interfering with each other. This has the effect of making maintenance and
‘inspection work on the above-mentioned parts easy.

The fuel tank 9 is positioned above the crankcase 1 and the inclined cylinder 2,
as described above, and the air cleaner 13 and muffler 16 are both positioned
above the cylinder head 3. They are positioned in such a way that they fit
substantially between the vertical surface that includes the crankshaft protrusion
surface of the crankcase 1 and the vertical surface that includes the outer
surface of the fan cover 23 located on the opposite side. Thus, the fuel tank 9,
air cleaner 13, and muffler 16 can be positioned in a space having a volume as

. large as possnble -above the crankcase 1, cylinder 2, cylmder head 3, and head
cover 8. This is favorable from the deslgn standpoint, since the aforementioned :
three parts (the fuel tank 9, air cleaner 13, and muffler 16) can be arranged \/

. compactly.

Brief description of the drawings

Fig 1 is-a front view in I'ongitudinal cross-section of this internal combustion
-engine model. Fig. 2 is a side view, and Fig. 3 is a transverse partially sectional
plan view.

1 is the crankcase, 2 the cylinder, 3 the cylinder head, 4 the intake valve, 5 the
exhaust valve, 6 the spark plug, 7 the rocker arm, 8 the head cover, 9 the fuel
tank, 12 the carburetor, 13 the air cleaner, 14 the intake pipe, 16 the mufﬂer, 17
the exhaust pipe, 18 the piston, and 19 the crankshaft.
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CONFIDENTIAL
(57) Claims:

A general purpose engine comprising: a carburetor installed on a fan cover side
relative to an engine cylinder; an air cleaner located above the carburetor; a
cover made integrally with an air cleaner case disposed outside of and facing the
carburetor; a choke lever of the carburetor disposed to face the fan cover; and a
fuel valve lever arranged adjacent to said choke lever, wherein said choke lever
and said valve lever protrude outward through long holes formed in said cover.

Detailed Description of the Innovation

This innovation relates to a general purpose engine, and more specifically,
relates to improvements in the engine operability. '

General purpose engines are used as power sources for machinery in the
industrial and recreation fields. If fuel and oil are sufficient, operations of the
valve, choke, throttle, and recoil starter are performed to start and stop general
purpose engines.

An operator may forget to operate some of the controls during the start or stop
operation, or may operate them incorrectly resulting in malfunctions. This is
because the above-mentioned functional parts for the start and stop operations
are required to be operated separately, however, for instance, the valve is
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conventionally arranged in a different plane from that of the recoil starter, and the
" choke and the throttie are also conventionally arranged in different planes.

This innovation addresses the foregoing problem. The object of this innovation is
to provide a general purpose engine of improved operability and to prevent wrong
operation, wherein a carburetor is disposed on the fan cover side with respect to
the cylinder of the general purpose engine, an air cleaner is disposed above the
carburetor, a cover integrated with an air cleaner case is disposed outside of and
facing the carburetor, a fuel valve lever is disposed adjacent to the choke lever
installed on the carburetor, and long holes for guiding these levers are provided
in the cover. .

In the following description of the preferred ehbodiment, reference is made to the
accompanying drawings.

Figure 1 shows the front view of a general purpose engine; Fig. 2 shows the view
in the direction of arrow 2 in Fig. 1, and Fig. 3 shows a transverse sectional view.

The general purpose engine 1 comprises a crankcase 3 fixedly mounted on a
base 2, a cylinder block 4 disposed on one side on the circumference of the
crankcase to protrude at an angle in the upper direction, a cylinder head 5
mounted on the cylinder block 4 wherein intake and exhaust valves 6 and 7 are
provided because of the four cycle engine in this embhodiment. A crankshaft 8 is
mounted within the crankcase 3 and connected to a piston 9 by a connecting rod
10 as generally known in the art, with one end of the crankshaft 8 outwardly
protruding on one side of the crankcase 3 to form a power takeoff 8a, while the
other end 8b of the crankshaft 8 outwardly protrudes on the other side of the
crankcase 3 with a flywheel 12 serving also as a cooling fan with fins 11 fixed on
the other end 8b; the fan cover 13 covers the circumference of the flywheel 12; a
recoil starter mechanism 14 is Installed inside the fan cover 13 and closer to the
outside; a recoil starter knob 15 protrudes from the outer circumference of the fan
cover 13 such that it can be pulled out in upward slanting direction and operated.

An intake port 16 of the engine extends obliquely upward from the cylinder head
5 on the side of the fan cover 13, and the carburetor 17 is fixed on the intake port
16; the air cleaner 18 is installed on the carburetor 17; part 18a of Fig. 3, which is
a mounting parl at the bottom of the air cleaner 18, is fastened to the carburetor
17 as well as to a flange 16a circumferentially arranged at the intake port with
common bolts 18. An exhaust port 20 opens on the opposite side of the intake
port and is connected through an exhaust pipe 21 to a muffler 22, which is
installed on the opposite side of the air cleaner and carburetor; and a fuel tank 23
is installed on the crankcase 3 on the opposite side of the fan cover 13. Part 24
in the drawing is a cylinder head cover that covers stems, etc., of the intake and
exhaust valves. .

In the foregoing construction, the throtﬂé lever 25 and choke lever 2@@N F I DE N'” A'
] by ’LA
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vertically arranged on the carburetor 17, the said levers outwardly protruding on
the side of the fan cover 13, and the fuel valve lever 27 is arranged under and
adjacent to the choke lever 26. Thus, the throttle lever 25, the choke lever 26,
the fuel valve lever 27 are arranged in a plane that includes the recoil starter
knob 15, and a stop switch 28 is provided on the side of the fan cover 13 under
the fuel tank, so that the controls are arranged on single plane.

The aforementioned levers 25, 26, and 27 are arranged under the air cleaner 18.
The cover 30 is suspended downward from a case 29 of the air cleaner 18 and
covers the circumference of the carburetor 17. Provided on the cover 30 are the
laterally-long openings 31 and 32, through which the choke lever 26 and.the fuel
valve lever 27 protrude outward. The opening and closing positions, as well as
the signs of the choke and fuel valve, are indicated near the openings 31 and 32
on the cover 30.

As is clear from the above explanations, this innovation offers distinct

advantages. It prevents overlooked or wrong operations because the controls of
the general purpose engine such as a recoil starter, choke and valve levers are
installed on the same plane, thus improving functionality because individual
operations can be completed on a single plane. It helps to easily confirm the ON
and OFF positions of levers, sinee the choke lever and the valve lever protrude
from the openings on the cover, serving as guides, thus reliably preventing wrong
operations. '

Brief description of the drawE'QNH D ENTlAI_

Figure 1 shows the front view of a general purpose engine, Fig. 2 shows a view
in the direction of arrow 2 in Fig. 1, and Fig. 3 shows a transverse sectional view.

In the drawings, the number 1 represents the engine, 4 and 5 the cylinder, 13 the
fan cover, 17 the carburetor, 18 the air cleaner, 26 the choke lever, 27 the fuel
valve lever, 29 the air cleaner case, 30 the cover, and 31 and 32 represent long
holes, respectively. '
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(57) Claims

A cooling device for an internal combustion engine, in which the lower portion of a
fan cover attached to a lateral side of a crankcase is made flat, with a space used for
compensating flattening-induced reduction in the volume of the air duct within the cover
provided in the bottom portion under the above-mentioned fan cover.
Detailed Description of the Innovation \

The present innovation relates to a cooling device for an internal combustion engine,
in particular, to a general-purpose internal combustion engine with forced air cooling.

As shown, for instance, in Figs. 1 and 2, in this type of internal combustion engine,
an engine cooling fan 3 is provided integrally with a flywheel 2 mounted on a crankshaft 1
and cooling air is channeled to a cylinder 6 by a fan cover 5 provided on a lateral side of a
crankcase 4. Key 7 designates an inlet for cooling air.

In such a case the fan cover 5 is typically formed in a scroll-like fashion, as shown in
the figure, such that the air duct W between the periphery of the above-mentioned cooling
fan 3 and the fan cover 5 gradually expands in the direction of rotation a of the fan 3.

Incidentally, for instance, when the helght of the crankshaft 1 with respect to the
engine mounting surface E, i.e. the bottom face of the crankcase 4, is reduced in an internal
combustion engine having a cylinder 6 installed near-vertically above the crankcase for the
purpose of reducing the height of this type of internal combustion engine, or in an intemal
combustion engine, in which the cylinder 6 is tilted, or made almost horizontal, from the
vertical position in the direction opposite to the direction of rotation of the fan 3, the bottom
portion Sa of the fan cover 5, as shown with a dotted line in Fig. 1, cannot be imparted a
scroll-like curved shape.
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Therefore, the bottom portion 5a of the fan cover 5 is made flat, as shown with a solid
line in Fig. 1, as a result of which the air duct W in this portion is reduced in size, impeding
the smooth flow of cooling air, and sufficient cooling effects cannot be obtained due to the
amount of air being reduced.

The present innovation, whose object is to eliminate the above-described problem
based on a simple construction, is characterized in that the bottom portion 5a of the above-
mentioned fan cover 5 is rendered flat and a space S used for compensating the reduction
in the volume of the air duct W1 due to the flattening is provided in the bottom portion under
the above-mentioned fan cover 5.

In the example illustrated in the figures, a recessed portion 41 jutting out inside the
case 4 is formed in the lower portion of the wall surface 4a of the crankcase 4 on the side of
the fan cover 5, with the space inside the recessed portion 41 used as the above-described
space S. And, in the fan cover 5, there is formed an outwardly protruding recessed portion
[sic; - trans.). Otherwise, it is formed both in the fan cover 5 and in the above-mentioned
wall surface 4a.

In addition, although the example illustrated in the drawings describes application of
the innovation to an internal combustion engine, in which the cylinder 6 is tiited nearly
horizuntally or slightly upwardly, the innovation can be also applied to intemal mmbustlon
engines, in which the cylinder 6 Is standing nearly upright.

In the present innovation, as described above, the bottom portion 5a of the fan cover
5 is rendered flat and a space S used for compensating the reduction in the volume of the
air duct W1 due to the flattening is provided in the bottom portion under the above-
mentioned fan cover 5, as a result of which some of the cooling air flowing under the fan
cover 5 smoothly flows through the above-mentioned space S, such that the engine can be
efficiently cooled without reduction in the amount of cooling air, as described above.

In addition, the innovation has the advantage that forming the recessed portion 41
used as the above-mentioned space S in the lower portion of the crankcase 4, as shown in
the figure, leads to a corresponding increase in the surface area of the crankcase 4 and to
more efficient cooling of lubricating oil O stored in the bottom portion of the crankcase 4 by
the cooling air flowing therethrough. In such a case, as shown in Fig. 3, even higher
efficiency can be achieved by providing cooling fins 41a inside the above-mentioned
recessed portion 41.

In the figures, 8 is a recoil starter, 9 a fuel tank, 10 an air cleaner, and 11 a
carburetor.

Brief Descrigtion of the Drawings
Fig. 1 is a front view of a general-purpose internal combustion engine equipped with

the cooling device of the present innovation, Fig. 2 is a cross-sectional side view thereof,
and Fig. 3 is a cross-sectional view of the main portion of a modified example.

IIKeysl/
1 Crankshatft.
3. Cooling fan.
4, Crankcase.
5 Fan cover.
= Mounting surface.
"
| Confidential
. AHPB 006897

Confidential AHGX 0006533



FF-5

T ——

W,W1.  Airducts.
S. Space.

! Confidential
I AHPB 006898

Confidential AHGX 0006534



